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PROFORMA FOR FIRST LISTING

SECTION: III (Gujarat) 

The case pertains to (Please tick/check the correct box):

[  ] Central Act: (Title) Representation of the People Act, 1951 

[  ] Section: 100 

[  ] Central Rule: (Title) N.A.

[  ] Rule No(s): N.A.

[  ] State Act: (Title) N/A

[  ] Section: N/A

[  ] State Rule: (Title) N/A

[  ] Rule No(s): N/A

[  ] Impugned Interim Order: (Date) N/A

[  ] Impugned Final Order/Decree: (Date) 12.05.2020

[  ] High Court: (Name) High Court of Gujarat at Ahmedabad 

[  ] Names of Judges:  Hon’ble Mr. Justice Paresh J. Upadhyay

[  ] Tribunal/Authority: (Name) N/A

1. Nature of matter: [ √ ] Civil [   ] Criminal 

2. (a) Petitioner/Appellant No.1: Bhupendrasinh Manubha 
Chudasama 

(b) e-mail ID: N/A
(c) Mobile phone number: N/A

3. (a) Respondent No.1: Ashwin Kamsubhai Rathod & Ors.
(b) e-mail ID: N/A
(c) Mobile phone number: N/A

4. (a) Main Category classification: 09 Election Matters

(b) Sub-classification: 0908 Others

.



5. Not to be listed before: N/A

6. (a) Similar disposed of matter with
citation, if any, & case details: SLP (Civil) No. 28389/2018

SLP (C) No. 3075/2019 
(b) Similar pending matter with 
case details: No similar matter is pending

7. Criminal Matters:
(a) Whether accused/convict has surrendered: [  ] Yes   [  ] No
(b) FIR No. N/A
(c) Police Station: N/A
(d) Sentence Awarded: N/A
(e) Period of sentence undergone including
period of Detention/Custody Undergone N/A

8. Land Acquisition Matters:

(a) Date of Section 4 notification: N/A
(b) Date of Section 6 notification: N/A
(c) Date of Section 17 notification: N/A

9. Tax Matters: State the tax effect: N/A

10. Special Category (first petitioner/appellant only): N/A

[   ] Senior citizen > 65 years [   ] SC/ST [   ] Woman/child [   ] 
Disabled 
[   ] Legal Aid case [   ] In custody N.A.

11. Vehicle Number (in case of Motor Accident Claim matters):
N/A

Date: 12.05.2020 AOR for petitioner(s)/appellant(s) 

E.C. AGRAWALA 
AOR Code No. 177
48, Lawyers Chamber, 
Supreme Court of India 
New Delhi – 110 001 
Email: chamber@aglaw.in

.
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SYNOPSIS

The Appellant is filing the present Appeal against final judgment 

and order dated 12.05.2020 passed by the Hon’ble High Court of 

Gujarat at Ahmedabad whereby the High Court has allowed 

Election Petition No. 3 of 2018 preferred by the Respondent no. 1. 

The Hon’ble High Court was pleased to partly allow the Election 

Petition as and was pleased to declare the election of the appellant

herein to 58-Dholka Constituency as void under S. 100 (1)(d)(iii) 

of the Representation of the People Act, 1951. The High Court was 

further pleased to hold that the procedure adopted for counting of 

votes for '58-Dholka Constituency' was against the orders of the 

Election Commission of India and the same was illegal and that 

the Respondent no. 1 herein/original Election Petitioner proved 

that the result of the election has been materially affected by non-

compliance with the provisions of the Representation of the 

People Act, and / or Rules or Orders made under the said Act and 

consequently the election of the returned candidate (the Appellant

herein) was declared as void under Sec. 100(1)(d)(iv) of the 

Representation of People Act, 1951.

The Hon’ble High Court further held that the election of the 

returned candidate is also void under S. 100(1)(b) of the Act and 

thus has declared the election void on the above three grounds.

That the High Court has failed to appreciate the proper facts of the 

case and has reached a completely erroneous conclusion in 

holding the successful election of the Petitioner as illegal and void. 

Hence the present Appeal. 

.
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LIST OF DATES 

14.12. 2017 The General Elections to the Gujarat 

Legislative Assembly, 2017 for the ‘58 – 

Dholka Assembly Constituency’ were held on 

14.12.2017. Mr. Bhupendrasinh Manubha 

Chudasama (Appellant herein) was the 

candidate set up by the Bharatiya Janta Party. 

Mr. Ashwinbhai Kamsubhai Rathod (the 

Respondent no. 1 herein) was the candidate set 

up by the Indian National Congress Party. 

 
18.12.2017 The counting and declaration of result took 

place on 18.12.2017. As per the said result, the 

Appellant herein was declared the returned 

candidate. The returned candidate/Appellant 

herein, at the relevant time, was a Member of 

the Council of Ministers of the Government of 

Gujarat, with the portfolio of Revenue 

Department. At present, he is a Member of the 

Council of Ministers of the Government of 

Gujarat, holding the portfolios of the 

Departments of Education and Law & Justice.  

As per the said Election Result, declared on 

18.12.2017, the total number of valid votes 

cast in favour of the Respondent no. 1 herein 

were 71203 votes. Total number of valid votes 

cast in favour of the returned candidate – the 

Appellant herein were 71530 votes. The 

returned candidate thus got elected with the 

margin of 327 votes. 

.
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Total votes received by the Returning Officer 

through postal ballot papers were 1356. Out of 

1356 postal ballots, the Returning Officer 

rejected 429 postal ballots.

12.01.2018 The election of the Appellant herein (original 

respondent No. 2 before the High Court) was

challenged on various grounds as pleaded in 

memo of the petition, more particularly on the 

ground of corrupt practice and that since the 

difference in the victory margin (327 votes) 

was less than the  total number of rejected 

postal ballots (429 postal ballots), the result

was materially affected. It was prayed before 

the High Court the election of the Appellant

herein should be set aside. 

26.03.2018 The Respondent no. 13 in the Election Petition/ 

The Returning Officer and Prant Officer, filed 

his Written Statement.  

09.04.2018 The Respondent no. 1 herein/Election 

Appellant filed his Rejoinder to the Written 

Statement filed by the Returning Officer..

16.04.2018 The Appellant herein filed his Written 

Statement with a purshish for extension of 

time for placing the aforesaid written statement 

on record of the file of the Election Petition. It 

was directed by the Hon’ble court to file a 

detailed Application instead of a purshish. 

.
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05.05.2018 The Appellant herein filed Election 

Application No. 9 of 2018 seeking permission 

to place the written statement on record which 

was filed on 18/4/2018.

07.05.2018 The written statement of the Appellant, came 

to be taken up on record by virtue of order 

passed by the Hon’ble High court dated 

7/5/2018 in Election Application No. 9 of 

2018. 

09.05.2018 An Election Application No. 10 of 2018 came 

to be presented and instituted in the captioned 

Election Petition under the provisions of Rule 

293 of the Gujarat High Court Rules 1993. In 

the said application, summons for issuance of 

directions were sought for by the Respondent 

no.1 herein..

09.05.2018 Thereafter an Election Application No. 

11/2018 was preferred by the Election 

Commission of India and returning officer 

praying to be deleted as Respondents nos. 13 

and 14 in the petition.

28.06.2018 The Appellant herein filed Election 

Application No. 14/2018 under the provisions 

of Order 7 Rule 11 of the civil procedure code 

1908. 

.
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09.10.2018 An Order dated 09.10.2018 was passed by the 

High Court in Election Application No. 

14/2018, whereby the aforementioned 

Application under Order 7 Rule 11 came to be 

rejected.  

 
Oct/Nov., 2018 A Special Leave Petition was filed before this 

Hon’ble Court being S.L.P (Civil) 28389/2018 

by the Appellant against the aforementioned 

Order dated 09.10.2018.  

 

12.11.2018 This Hon’ble Court was pleased to dispose off 

the said SLP  (Civil) No. 28389/2018 by this 

Hon’ble court in the facts and circumstances of 

the case whereby this Hon’ble Court opined 

that the contentions with regards to improper 

rejection of votes require to be decided by 

leading evidence in the trial.  

 

27.11.2018 That thereafter an Order under the provisions 

of Rule 293 of Gujarat High Court Rules 1993 

came to be passed by the Hon’ble high court 

and the pleadings were completed and all the 

rights of respective parties for pleadings came 

to be closed.  

 
27.11.2018 That the aforementioned Election Application 

No. 11 of 2018 for deletion of Election 

Commission of India and returning officer 

came to be allowed partially by deleting the 

Election Commission by the High Court.  

.
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13.12.2018 The Hon’ble court directed the parties to 

submit proposed issues vide Order dated 

13.12.2018.

19.12.2018 In Election Application No. 41 of 2018 filed 

by the Returning Officer to be deleted as party 

respondent, the Hon’ble High Court allowed 

the same and deleted the Returning Officer as 

party respondent.

19.12.2018 Thereafter in Election Application No. 10 of 

2018, the Hon’ble High Court directed the 

Registry to issue summons to the District 

Election Officer, Ahmedabad, for production 

of documents (videography of voting process) 

as prayed for in the application.

21.12.2018 Pursuant to the above mentioned order dated 

19.12.2018 passed in Election Application No. 

10 of 2018, two officers from the office of the 

District Election Officer, Ahmedabad 

remained present in court with three copies of  

a Hard Disc and DVD containing the 

videography of the counting process  along 

with forwarding letters which were taken on 

record. In Election Petition No. 3 of 2018, the 

Hon’ble Court posted the matter for settling of 

issues. The Appellant seeks and craves liberty

of this Hon’ble Court to produce the said Hard 

Disk and DVDs before this Hon’ble Court and 

.
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refer and rely on the same for during the course 

of hearing as and when required.  

  
24.12.2018 The issues were thereafter framed by the 

Hon’ble High Court under Rule 296 of the 

Gujarat High Court Rules, 1992 read with 

Order XIV of the Code of Civil Procedure, 

1908.  

 
24.12.2018 In the above mentioned Election Application 

No. 10 of 2018, the Hon’ble High Court took 

on record further objections  of the Appellant 

herein and listed it for further consideration on 

28.12.2018.  

 
28.12.2018 The Respondent no. 1 herein tendered his List 

of Witnesses along with a List titled “List of 

Original Documents as per Order 13, Rule 1 of 

the Code of Civil Procedure, 1908. 

 
08.01.2019 The Appellant herein undertook to file his List 

of Witnesses within a week from the said date 

without prejudice to the rights and contentions 

of the Appellant herein in the above mentioned 

Election Application No. 10 of 2018. 

 

09.01.2019 That the above mentioned Election 

Application No. 10 of 2018 came to be 

disposed of by the Hon’ble High Court.  

 

.
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09.01.2019 Thereafter Election Application No. 41 of 

2018 along with note filed therein disposed of 

by the Hon’ble High Court.  

 
16.01.2019 The List of Witnesses tendered by the 

Appellant taken on record. List of witness 

tendered by Respondent no. 12 in the Election 

Petition was also taken on record. The 

Respondent no. 12 stated that he will examine 

himself as a witness. The Hon’ble Court also 

noted the stand of the Respondent no. 12 that 

he supported the case of the Appellant herein. 

 
 List of witness tendered by Respondent no. 5 

in the Election Petition was also taken on 

record. The Respondent no. 5 stated that he 

will examine himself as a witness. The 

Hon’ble Court also noted the stand of the 

Respondent no. 5 that he supported the case of 

the Election Appellant/Respondent no. 1 

herein.  

 
The Appellant herein raised objections against 

exhibiting of documents mentioned in order 

dated 21.12.2018, namely the Hard Disc and 

the DVD along with the forwarding letters. 

The Hon’ble High Court exhibited the said 

documents, keeping the question of 

admissibility of the said documents open and 

stated that the authenticity of the contents shall 

.
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be decided at an appropriate stage, during the 

trial, in accordance with law.

Nil.01.2019 Appellant herein/original Respondent no. 2 

filed SLP ( C) Nos. 3075-3081 of 2019 before 

this Hon’ble Court against the aforementioned

orders dated 19.12.2018, 21.12.2018, 

24.12.2018, 28.12.2018, 08.01.2019, 

09.01.2019 and 16.01.2019 passed by the 

Hon’ble High Court in Election Application 

No. 10 of 2018 and in Election Petition No. 3 

of 2018.

24.01.2019 Affidavits-in-lieu of examination-in-chief of 

all witnesses of original Appellant exchanged 

and Appellant present for cross examination 

before the High Court. 

30.01.2019 The Respondent No. 1 herein filed Chamber 

Summons 1/2019 before the High Court

seeking production and inspection of ballots. 

11.02.2019 The aforementioned SLP (C) Nos. 3075-3081 

of 2019 were dismissed as withdrawn before 

this Hon’ble Court. 

12.02.2019 The Election Appellant entered the witness 

box. His affidavit-in-lieu of Examination-in-

Chief was taken on record along with the 

documents annexed therewith. The Hon’ble 

kept it open for the Appellant herein to make 

.
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legal submissions qua admissibility of the said 

documents (Exhibits 76 TO 86) during the 

course of arguments. The Appellant herein 

thereafter commenced the cross examination 

of the Election Appellant/Respondent no. 1 

herein.  

 
14.02.2019 Thereafter an objection was raised by advocate 

for original Respondent no. 5 to cross 

examination of the Appellant/witness by the 

original Respondent no. 12 since the original 

Respondent no. 12 cannot be said to be an 

adverse party under the Indian Evidence Act, 

1872. The Hon’ble Court permitted the 

original Respondent no. 12 o cross-examine 

the original Appellant keeping the question of 

law raised in that regard open and in the event 

that the Hon’ble Court upholds the objection 

raised by the original Respondent no. 5, then 

that part of the evidence of the witness may be 

excluded from consideration. Cross-

examination of original Appellant by original 

Respondent no. 12 was concluded. The second 

witness on behalf of the original Appellant 

entered the witness box and his cross 

examination by Respondent no. 2 and original 

Respondent no. 12 was also concluded.  

 
18.02.2019 The evidence of remaining witnesses 

concluded.  

 

.
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In the Chamber Summons filed by the original 

Appellant, the Hon’ble Court directed the 

original Respondent no. 2 to file their reply if 

any before the next date of hearing. 

 
22.02.2019 The original Respondent No. 2, 5 ad 12 jointly 

stated that they have no objection if the 

concerned Returning Officer is summoned as a 

witness. The Hon’ble Court directed the 

Registry to issue witness summons to the 

Returning Officer directing him to remain 

present on 28.02.2019.  

 
28.02.2019 Thereafter pursuant to the summons, Mr. 

Dhaval Jani, the concerned Returning Officer, 

remained present before the Hon’ble Court. 

His examination by the Appellant commenced 

and during the course of recording of his 

evidence, two documents were shown by the 

learned counsel for the Appellant No. 1. Press 

Release issued by the Press Information 

Bureau , Government of India, regarding 

security arrangement for strong rooms and 

counting centers and, 2. A book titled 

“Handbook for Returning Officers, 2014” 

indicated to be in the public domain. Objection 

raised by the original Respondent no. 2. Above 

argument of learned advocate for the 

contesting respondent no.2 is kept open, 

reserving liberty to make submissions at 

appropriate stage of the trial. A true copy of 

.



M 
 

Press Release issued by the Press Information 

Bureau , Government of India, regarding 

security arrangement for strong rooms and 

counting centers and, 2.  

 
01.03.2019  Learned senior advocate for the Appellant 

pointed out that, on 12.02.2019 while 

recording the evidence of the Appellant vide 

Exh.75, different documents were given 

exhibit numbers from Exh. Nos.76 to 86, 

however inadvertently, one document was 

missed to be pointed out to the Court in that 

regard. It is stated that the document - 

Annexure - P1 to the petition, was exhibited as 

Exhibit 76A and question of admissibility 

thereof was kept open on the same lines as per 

order dated 12.02.2019. 

 
14.03.2019 In response to question nos.263 and 264 put to 

the witness Mr. Jani by the learned advocate 

for the contesting respondent no.2, the witness 

has shown readiness to put on record of this 

petition, a DVD containing complete 

recording of all moving cameras, which were 

functioning on the day of counting in the 

counting hall. The witness stated that, if 

permitted, he will be able to do the next day 

itself.  

 
15.03.2019 Thereafter pursuant to the order of the Court 

dated 14.03.2019 (Exh.109), Mr.Dhaval Jani, 

.
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Deputy Collector, Dholka (the Returning 

Officer) remained present before the Court for 

further examination. During the course of his 

deposition, he tendered one DVD to the Court, 

the details of which are referred to, in the 

replies given by the witness to the question 

nos.265, 266 and 267 put to him. As per those 

details, the said DVD contains complete 

recording of all the moving cameras, which 

were used on the day of counting i.e. on 

18.12.2017, so far the 58-Dholka Assembly 

Constituency is concerned. The said DVD was 

taken on record at Exh.No.110. Evidence of 

witness stood concluded.  

 
02.04.2019 The Hon’ble Court passed an order impleading 

Mr. Dhaval Jani, RO, Ms, Vinita Bohra, 

Observer and Election Commission of India as 

party respondents in the Petition.  

 
01.05.2019 That the Respondent no. 15 tendered an 

application below Exh. 120. 

 
11.07.2019 Thereafter the Original Appellant was cross 

examined by Respondent no. 13-the Returning 

Officer.  

 
24.07.2019 Pursuant to the above mentioned order dated 

14.03.2019, advocate for Appellant requested 

for returning officer to be called into the 

.
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witness box. The officer objected to such 

request and did not enter the witness box.  

 
30.07.2019 Arguments were concluded and reply of 

returned candidate was taken on record in 

Chamber Summons 1 of 2019.  

 
07.08.2019 The consideration of the prayer made by the 

Appellant in the Chamber Summons as noted 

above, was deferred at that stage.  

 
27.08.2019 Thereafter an Election Application No. 12 of 

2019 was filed by the Appellant seeking 

permission from the Court to allow him to 

enter the witness box.  

 
30.08.2019 The said Election application 12 of 2019 came 

to be allowed. An affidavit in lieu of  

examination-in-chief was tendered thereafter. 

 
09.09.2019 The Appellant herein was thereafter cross 

examined. The said Cross examination 

thereafter came to be concluded on 

12.09.2019.  

 

17.09.2019 The Advocate for the Appellant herein gave 

purshis declaring that the he does not wish to 

examine any further witness on his behalf and 

was closing his evidence. 

 
27.09.2019 Thereafter closing Purshis were filed on behalf 

of all the Respondents.  

.
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06.12.2019 Ld. senior advocate for the Appellant 

concluded his arguments. During the course of 

his submissions, learned senior advocate for 

the Appellant had requested that Exh.56 – 

(CCTV footage of the day of counting) be 

played in the Court. As per his request the 

same was played in the Court. Exh.110 (DVD 

containing recording of all the moving cameras 

on the date of counting), as tendered to the 

Court by the Returning Officer on 15.03.2019, 

was also played in the Court.  

 
10.02.2020  The Written arguments were submitted by the 

parties.  

 
12.05.2020  The subject Election Petition was erroneously 

allowed by the Hon’ble High Court whereby 

the election of the Appellant herein was 

declared invalid. The said impugned Judgment 

was pronounced by the Hon’ble High Court 

through video conferencing. 

 
12.05.2020  Hence, the present Election Appeal. 

.
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“Mrs. Vinita Bohra (IAS), Observer code (G22074)

for 58-Dholka Assembly Constituency / Assembly

segment  of  17  -  Kheda  Parliamentary

Constituency,  after  having  satisfied  myself

about  the  fairness  of  counting  of  votes  and

complete  accuracy  of  compilation  of  result  in

Form  No.20  hereby  authorize  the  Returning

Officer  of  58-Dholka  Assembly  Constituency  to

.



declare the result.

Sd/-

Name of the observer: Mrs. Vinita Bohra

Code of the observer: G22074 

Assembly Constituency No. & Name:58-Dholka”

.
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IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISDICTION 

CIVIL APPEAL NO.       OF 2020 

(UNDER STATUTORY APPEAL UNDER SECTION-116A OF 
REPRESENTATION OF THE PEOPLES ACT, 1951) 

 (Arising out of the impugned final judgment and order dated 
passed by High Court of Gujarat at Ahmedabad in Election 
Petition No. 3 of 2018) 

IN THE MATTER OF:-          POSITION OF PARTIES 

In the High 
Court 

In this 
Court 

Bhupendrasinh Manubha 
Chudasama 
Udna Pada ni Pole, Tal. Dholka, 
Dist: Ahmedabad, Gujarat 

Respondent  
No. 2  

Petitioner  

VERSUS 

1. Ashwin Kamsubhai Rathod
Post Bhamsara, Tal. Bavla, 
Dist: Ahmedabad, Gujarat 

Petitioner Respondent 
No.1 

2. Bhailalbhaii Kalubhai Pandav
Post Paldi, Tal. Dholka 
Dist: Ahmedabad, Gujarat 

3. Haribhai Dipubhai Makwana
Post Bagodara, Tal. Bavla 
Dist: Ahmedabad, Gujarat 

Respondent 
No.1 

Respondent 
No. 3 

Respondent 
No.2 

Respondent 
No. 3 

4. Dr. Mahendrakumar Shantilal
Jadav    
Lala Ukani Chawl  
Near Railway Crossing, Viramgam, 
District Ahmedabad, Gujarat  

Respondent 
No. 4 

Respondent 
No. 4 

.
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5. Javedmiya Chhotasaheb Kadari
Near Chilla Post Dholka,  
Taluka Dholka, District 
Ahmedabad, Gujarat  

Respondent 
No. 5  

Respondent 
No. 5 

6. Govindbhai Dhayabhai Gol
Post Badarka, District Ahmedabad 
Gujarat  

Respondent 
No. 6  

Respondent 
No. 6 

7. Bharatbhai Babubhai Thakore
Laljipur, Thakorvas, Post Dhola 
Taluka Dholka, District 
Ahmedabad, Gujarat  

Respondent 
No. 7  

Respondent 
No. 7 

8. Mashrubhai Mohanbhai
Makwana 
Valthera, Taluka Dholka 
District Ahmedabad, Gujarat 

Respondent 
No. 8  

Respondent 
No. 8 

9. Kalubhai Lakhabhai Rathod
Post Kharoti, Taluka Dholka 
District, Ahmedabad, Gujarat 

Respondent 
No. 9  

Respondent 
No. 9 

10. Alpeshsinh Surubha Vaghela
Post Rasham, Taluka Bavla, 
District Ahmedabad, Gujarat 

Respondent 
No. 10  

Respondent 
No. 10 

11. Ramanbhai Kaljibhai Vaghela
At-Post Bagodra, Taluka Bavla 
District Ahmedabad, Gujarat  

Respondent 
No. 11  

Respondent 
No. 11 

12. Shaktisinh Sardarsinh Sisodiya
Post Chandisar, Taluka Dholka 
District Ahmedabad, Gujarat  

Respondent 
No. 12  

Respondent 
No. 12 

13. Mr. Dhaval Jani, G.A.S.
Deputy Collector at Dholka, 
District Ahmedabad, Gujarat  
(Joined as Party Resp. by the order 
of the Court dated 02.04.2019) 

Respondent 
No. 13  

Respondent 
No. 13 

14. The Election Commission of
India  
Nirvachan Sadan, Ashoka Road 
New Delhi – 110001 

Respondent 
No. 14  

Respondent 
No. 14 

.
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(Joined as Party Resp. by the order 
of the Court dtd 02.04.2019)

15. Mrs. Vinita Bohra IAS
(Notice to be served through,
The Election Commission of India)
Nirvachan Sadan, Ashoka Road, 
New Delhi – 110001
(Joined as Party Respondent by the 
order of the Court dated 
02.04.2019)

Respondent
No. 15 

Respondent
No. 15

ALL ARE CONTESTING 
RESPONDENTS 

TO

HON’BLE THE CHIEF JUSTICE OF INDIA

AND   HIS   COMPANION   JUDGES    OF

THE    SUPREME    COURT    OF     INDIA

THE HUMBLE APPEAL OF THE 

APPELLANT ABOVE NAMED 

MOST RESPECTFULLY SHOWETH THAT

1. The Appellant by way of present statutory appeal under

Section-116A of the Representation of the People Act, Article 136 

of the Constitution of India challenging the final impugned final 

judgment and order dated 12th May 2020 passed by Hon’ble High

Court of Gujarat at Ahmedabad in Election Petition No.3 of 

2018 partly allowing Election Petition No.3 of 2018 preferred by 

the Respondent No.1. The High Court by the impugned order has 

set aside and declaring the election of  '58-Dholka Constituency' 

void on the main 3 grounds of (a) 429 Postal ballots illegally 

excluded and thus has materially affected the results; (b)

procedure adopted in counting the votes is against the guidelines/

procedure set by the Election Commission of India which has 

also materially affected the results; and (c) Corrupt practice is 

committed by the Appellant 

.
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hand in glove with the Returning Officer and is proved. The High 

Court further has rejected the request of the Appellant to stay the 

impugned order.

2. QUESTIONS OF LAW:

The following questions of the law arise for consideration

of this Hon’ble Court:

A. Whether or not the findings of the High Court are erroneous 

in so far as the High Court answers in the affirmative that 

the Respondent No.1 proves that the procedure adopted for 

counting of votes for '58-Dholka Constituency' was against 

the orders of the Election Commission of India and was 

illegal and that the Respondent No.1 proves that the result 

of the election, in so far as it concerns the returned candidate 

(the Respondent No.2) from ‘58-Dholka Constituency’ for 

the Gujarat State Legislative Assembly Elections, held on 

14.12.2017, has been materially affected by non-

compliance with the provisions of the Representation of the 

People Act, and / or Rules or Orders made under the said 

Act and consequently that the election of the returned 

candidate (the Appellant herein) from ‘58-Dholka 

Constituency’ for the Gujarat State Assembly Elections 

held on 14.12.2017, needs to be declared as void under Sec. 

100(1)(d)(iv) of the Representation of People Act, 1951 ?

B. Whether or not the findings of the High Court are erroneous 

in so far as the High Court answers in the affirmative that 

the Respondent No.1 proves that 429 postal ballot papers 

were illegally rejected at the time of counting of votes and 

that the result of the election, in so far as it concerns the 

returned candidate (the Appellant herein) from ‘58-Dholka 

.
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Constituency’ for the Gujarat State Legislative Assembly 

Elections, held on 14.12.2017, has been materially affected 

by improper refusal / rejection of the votes and consequently 

that  the election of the returned candidate (the Appellant 

herein) from ‘58-Dholka Constituency’ for the Gujarat State 

Assembly Elections held on 14.12.2017, needs to be 

declared as void under Section 100(1)(d)(iii) of the 

Representation of People Act, 1951 ?

C. Whether or not the findings of the High Court are erroneous 

in so far as that the Respondent No.1 proves that objection 

was raised by him, or his election agent, regarding alleged 

illegal rejection of postal ballot papers and / or non-

compliance of the orders of the Election Commission of 

India, at the time of counting of votes ?

D. Whether or not the findings of the High Court are erroneous 

in so far as the High Court answers in the affirmative that 

the Respondent No.1 proves corrupt practice was 

committed under Section 123 of the Representation of the 

People Act, 1951 during the election of ‘58-Dholka 

Constituency’ held in December 2017 and that corrupt 

practice was committed by the returned candidate (the 

Appellant herein) or his election agent or by any person with 

the consent of the Appellant herein or his election agent 

during the election of ‘58- Dholka Constituency’ held in 

December 2017 and consequently that the election of the 

returned candidate (the Appellant herein) from ‘58-Dholka 

Constituency’ for the Gujarat State Assembly Elections 

held on 14.12.2017, needs to be declared as void under Sec. 

100(1)(b) of the Representation of People Act, 1951 ?

.
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E. Whether or not the finding of the High Court is erroneous 

that the Respondent No.1  proves that he is entitled to be 

declared as duly elected candidate from ‘58-Dholka 

Constituency’ for the Gujarat State Assembly Elections 

held on 14.12.2017 ? 

 
3. The present appeal is preferred under the provisions of 

section-116A of the Representation of the People Act, 1951 

being a Statutory Appeal against the Judgement and Order 

dated 12/05/2020 pronounced by the High Court of Gujarat 

through video conferencing and pursuant to the Judgement 

and Order being pronounced by the Hon’ble High Court, the 

appellant herein had made oral request to stay the operation, 

implementation and execution of the said impugned Order 

dated 12/05/2020 in Election Petition No.3 of 2018 in 

compliance with the provisions of Section-116B(1) of the 

Act, which came to be rejected by the court and the same is 

forming part of the Judgement and Order. Therefore, in 

view of the present a separate interim application under the 

provisions of Section-116B (2) of the Act is preferred by the 

appellant.   

 
4. BRIEF FACTS  

4.1 The State legislative assembly elections 2017 for State of 

Gujarat were held in December 2017. For the ‘58 – Dholka 

Assembly Constituency’ were held on 14.12.2017. Mr. 

Bhupendrasinh Manubha Chudasama (Appelant herein) 

was the candidate set up by the Bharatiya Janta Party. Mr. 

Ashwinbhai Kamsubhai Rathod (Respondent no. 1 herein) 

.
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was the candidate set up by the Indian National Congress 

Party.

4.2 The result of the said elections came to be declared on

18.12.2017. As per the said result, the Appellant herein was 

declared the returned candidate. The returned 

candidate/Appellant herein, at the relevant time, was a 

Member of the Council of Ministers of the Government of 

Gujarat, with the portfolio of Revenue Department. At 

present, he is a Member of the Council of Ministers of the 

Government of Gujarat, holding the portfolios of the 

Departments of Education and Law & Justice. As per the 

said Election result, the total number of valid votes cast in 

favour of the Respondent No.1 herein were 71203 votes. 

Total number of valid votes cast in favour of the returned 

candidate the Appellant herein were 71530 votes. The 

returned candidate thus got elected with the margin of 327 

votes. Total votes received by the Returning Officer through

postal ballot papers were 1356. Out of 1356 postal ballots, 

the Returning Officer rejected 429 postal ballots.

4.3. The election of the Appellant herein (original respondent 

No. 2 before the High Court) was challenged on various 

grounds as pleaded in memo of the petition, more 

particularly on the ground of corrupt practice and that since 

the difference in the victory margin (327 votes) was less 

than the  total number of rejected postal ballots (429 postal 

ballots), the result was materially affected. It was prayed 

before the High Court the election of the Appellant herein 

should be set aside. A true copy of the Memo of the Election 

Petition No. 3 of 2018 dated 11.01.2018 filed before the 

.
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High Court of Gujarat at Ahmedabad is annexed hereto and 

marked as ANNEXURE A-1 (at pages 189 to 236).

4.3. On 26.03.2018, the Respondent No.13 in the Election 

Petition/ The Returning Officer and Prant Officer, filed his 

Written Statement.  A true copy of the Written Statement of 

the Returning Officer dated 24.03.2018 filed in Election 

Petition No. 3 of 2018 before the High Court of Gujarat at 

Ahmedabad is annexed hereto and marked as ANNEXURE 

A-2 (at pages 237 to 251).

4.4. On 09.04.2018, the Respondent no. 1 herein/Election 

Petitioner  filed his Rejoinder to the Written Statement filed 

by the Returning Officer.

4.5. On 16.04.2018, the Appellant herein filed his Written 

Statement with a purshish for extension of time for placing 

the aforesaid written statement on record of the file of the 

Election Petition. It was directed by the Hon’ble court to file 

a detailed Application instead of a purshish. A True Copy 

of the Written Statement dated 30.04.2018 filed by 

Appellant herein in the Election Petition No. 03 of 2018 

before the High Court of Gujarat at Ahmedabad is annexed 

hereto and marked as ANNEXURE A-3 (at pages 253 to 

286).

4.6. On 05.05.2018, the Appellant herein filed Election 

Application No. 9 of 2018 seeking  permission to place the 

written statement on record which was filed on 18/4/2018.

4.7. On 07.05.2018, the written statement of the Petitioner, came 

to be taken up on record by virtue of order passed by the 

.
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Hon’ble High court dated 7/5/2018 in Election Application 

No. 9 of 2018.

4.8. On 09.05.2018, An Election Application No. 10 of 2018 

came to be presented and instituted in the captioned Election 

Petition under the provisions of Rule 293 of the Gujarat 

High Court Rules 1993. In the said application, summons

for issuance of directions were sought for by the Respondent 

no.1 herein.

4.9. Thereafter on same day, an Election Application No. 

11/2018 was preferred by the Election Commission of India 

and returning officer praying to be deleted as Respondents 

nos. 13 and 14 in the petition.

4.10. On 28.06.2018, Appellant herein filed Election Application 

No. 14/2018 under the  provisions of Order 7 Rule 11 of the 

civil procedure code 1908.

4.11. An Order dated 09.10.2018 was passed by the High Court 

in Election Application No. 14/2018, whereby the 

aforementioned Application under Order 7 Rule 11 came to 

be rejected.

4.12. A Special Leave Petition was filed before this Hon’ble 

Court being S.L.P (Civil) 28389/2018 by the Petitioner 

against the aforementioned Order dated 09.10.2018. This 

Hon’ble Court was pleased to dispose off the said SLP  

(Civil) No. 28389/2018 by this Hon’ble court in the facts 

and circumstances of the case whereby this Hon’ble Court 

opined that the contentions with regards to improper 

rejection of votes require to be decided by leading evidence 

.
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in the trial. A true copy of Order dated 12.11.2018 passed 

by this Hon’ble Court in SLP (C) No. 28389 of 2018 is 

annexed herewith and marked as ANNEXURE A-4 (at 

pages 287 to 288). 

 
4.13. That thereafter an Order under the provisions of Rule 293 

of Gujarat High Court Rules 1993 came to be passed by the 

Hon’ble high court on 27.11.2018 and the pleadings were 

completed and all the rights of respective parties for 

pleadings came to be closed. 

 
4.14. That the aforementioned Election Application No. 11 of 

2018 for deletion of Election Commission of India and 

returning officer came to be allowed partially by deleting 

the Election Commission by the High Court vide order 

dated 27.11.2018. 

 
4.14. The Hon’ble court directed the parties to submit proposed 

issues vide Order dated 13.12.2018. 

 
4.15. In Election Application No. 41 of 2018 filed by the 

Returning Officer to be deleted as party respondent, the 

Hon’ble High Court allowed the same and deleted the 

Returning Officer as party respondent vide order dated 

19.12.2018. 

 
4.16. Thereafter in Election Application No. 10 of 2018, the 

Hon’ble High Court vide order dated 19.12.2008 directed 

the Registry to issue summons to the District Election 

Officer, Ahmedabad, for production of documents 

(videography of voting process) as prayed for in the 

application. 

.
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4.17. On 21.12.2018, pursuant to the above mentioned order 

dated 19.12.2018 passed in Election Application No. 10 of 

2018, two officers from the office of the District Election 

Officer, Ahmedabad remained present in court with three 

copies of  a Hard Disc and DVD containing the videography 

of the counting process  along with forwarding letters which 

were taken on record. In Election Petition No. 3 of 2018, the 

Hon’ble Court posted the matter for settling of issues. The 

Petitioner seeks and craves liberty of this Hon’ble Court to 

produce the said Hard Disk and DVDs before this Hon’ble 

Court and refer and rely on the same for during the course 

of hearing as and when required.

4.18. On 24.12.2018, issues were thereafter framed by the 

Hon’ble High Court under Rule 296 of the Gujarat High 

Court Rules, 1992 read with Order XIV of the Code of Civil 

Procedure, 1908.

4.19. On 24.12.2018, in the Election Application No. 10 of 2018, 

the Hon’ble High Court took on record further objections  

of the Appellant herein and listed it for further consideration 

on 28.12.2018.

4.20. On 28.12.2018, the Respondent no. 1 herein tendered his 

List of Witnesses along with a List titled “List of Original 

Documents as per Order 13, Rule 1 of the Code of Civil 

Procedure, 1908.

4.21. On 08.01.2019, Appellant herein undertook to file his List 

of Witnesses within a week from the said date without 

prejudice to the rights and contentions of the Appellant 

.
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herein  in the above mentioned Election Application No. 10 

of 2018.

4.22. On 09.01.2019, the Election Application No. 10 of 2018 

came to be disposed of by the Hon’ble High Court.

4.23. On 09.01.2019, Election Application No. 41 of 2018 along 

with note filed therein disposed of by the Hon’ble High 

Court.

4.24. On 16.01.2019, List of Witnesses tendered by the Petitioner 

taken on record. List of witness tendered by Respondent no. 

12 in the Election Petition was also taken on record. The 

Respondent no. 12 stated that he will examine himself as a 

witness. The Hon’ble Court also noted the stand of the 

Respondent no. 12 that he supported the case of the 

Appellant herein. List of witness tendered by Respondent 

no. 5 in the Election Petition was also taken on record. The 

Respondent no. 5 stated that he will examine himself as a 

witness. The Hon’ble Court also noted the stand of the 

Respondent no. 5 that he supported the case of the Election 

Petitioner/Respondent no. 1 herein.

The Appellant herein raised objections against exhibiting of 

documents mentioned in order dated 21.12.2018, namely 

the Hard Disc and the DVD along with the forwarding 

letters. The Hon’ble High Court exhibited the said 

documents, keeping the question of admissibility of the said 

documents open and stated that the authenticity of the 

contents shall be decided at an appropriate stage, during the 

trial, in accordance with law.

.
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4.25. Appellant herein/original Respondent no. 2 filed SLP ( C) 

Nos. 3075-3081 of 2019 before this Hon’ble Court against

the aforementioned orders dated 19.12.2018, 21.12.2018, 

24.12.2018, 28.12.2018, 08.01.2019, 09.01.2019 and 

16.01.2019 passed by the Hon’ble High Court in Election 

Application No. 10 of 2018 and in Election Petition No. 3 

of 2018.

4.26. On 24.01.2019, Affidavits-in-lieu of examination-in-chief 

of all witnesses of original Petitioner exchanged and 

Petitioner present for cross examination before the High 

Court.

4.27. On 30.01.2019, Respondent No. 1 herein filed Chamber 

Summons 1/2019 before the High Court seeking production 

and inspection of ballots.

4.28. The aforementioned SLP (C) Nos. 3075-3081 of 2019 were 

dismissed as withdrawn before this Hon’ble Court. A true 

copy of the Order dated 11.02.2019 passed by this Hon’ble 

Court in SLP (C) Nos. 3075-3081 of 2019 is annexed 

herewith and marked as ANNEXURE A-5 (at pages 289 to 

290).

4.29. On 12.02.2019, The Respondent No.1 entered the witness 

box. His affidavit-in-lieu of Examination-in-Chief was 

taken on record along with the documents annexed 

therewith. The Hon’ble kept it open for the Appellant herein 

to make legal submissions qua admissibility of the said 

documents (Exhibits 76 TO 86) during the course of 

arguments. The Appellant herein thereafter commenced the 

.
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cross examination of the Election Petitioner/Respondent no. 

1 herein.

4.30. On 14.02.2019, an objection was raised by advocate for 

original Respondent no. 5 to cross examination of the 

Petitioner/witness by the original Respondent no. 12 since 

the original Respondent no. 12 cannot be said to be an 

adverse party under the Indian Evidence Act, 1872. The 

Hon’ble Court permitted the original Respondent no. 12 o 

cross-examine the original Petitioner keeping the question 

of law raised in that regard open and in the event that the 

Hon’ble Court upholds the objection raised by the original 

Respondent no. 5, then that part of the evidence of the 

witness may be excluded from consideration. Cross-

examination of original Petitioner by original Respondent 

no. 12 was concluded. The second witness on behalf of the 

original Petitioner entered the witness box and his cross 

examination by Respondent no. 2 and original Respondent 

no. 12 was also concluded.

4.31. On 18.12.2019, The evidence of remaining witnesses 

concluded. In the Chamber Summons filed by the original 

Petitioner, the Hon’ble Court directed the original 

Respondent no. 2 to file their reply if any before the next 

date of hearing.

4.32. On 22.02.2019, the original Respondent No. 2, 5 ad 12 

jointly stated that they have no objection if the concerned 

Returning Officer is summoned as a witness. The Hon’ble 

Court directed the Registry to issue witness summons to the 

.
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Returning Officer directing him to remain present on 

28.02.2019.

4.33. On 28.02.2019, pursuant to the summons, Mr. Dhaval Jani, 

the concerned Returning Officer, remained present before 

the Hon’ble Court. His examination by the Petitioner 

commenced and during the course of recording of his 

evidence, two documents were shown by the learned 

counsel for the Petitioner No. 1. Press Release issued by the 

Press Information Bureau , Government of India, regarding 

security arrangement for strong rooms and counting centers 

and, 2. A book titled “Handbook for Returning Officers, 

2014” indicated to be in the public domain. Objection raised 

by the original Respondent no. 2. Above argument of 

learned advocate for the contesting respondent no.2 is kept 

open, reserving liberty to make submissions at appropriate 

stage of the trial. A true copy of Press Release issued by the 

Press Information Bureau , Government of India, regarding 

security arrangement for strong rooms and counting centers 

and, 2.

4.34. On 01.03.2019, Learned senior advocate for the Petitioner 

pointed out that, on 12.02.2019 while recording the 

evidence of the petitioner vide Exh.75, different documents 

were given exhibit numbers from Exh. Nos.76 to 86, 

however inadvertently, one document was missed to be 

pointed out to the Court in that regard. It is stated that the 

document - Annexure - P1 to the petition, was exhibited as 

Exhibit 76A and question of admissibility thereof was kept 

open on the same lines as per order dated 12.02.2019.

.
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4.35. On 14.03.2019, In response to question nos.263 and 264 put 

to the witness Mr. Jani by the learned advocate for the 

contesting respondent no.2, the witness has shown readiness 

to put on record of this petition, a DVD containing complete 

recording of all moving cameras, which were functioning 

on the day of counting in the counting hall. The witness 

stated that, if permitted, he will be able to do the next day 

itself. 

 
4.36. On 15.03.2019, pursuant to the order of the Court dated 

14.03.2019 (Exh.109), Mr.Dhaval Jani, Deputy Collector, 

Dholka (the Returning Officer) remained present before the 

Court for further examination. During the course of his 

deposition, he tendered one DVD to the Court, the details of 

which are referred to, in the replies given by the witness to 

the question nos.265, 266 and 267 put to him. As per those 

details, the said DVD contains complete recording of all the 

moving cameras, which were used on the day of counting 

i.e. on 18.12.2017, so far the 58-Dholka Assembly 

Constituency is concerned. The said DVD was taken on 

record at Exh.No.110. Evidence of witness stood 

concluded. 

 
4.37. On 02.04.2019, High Court passed an order impleading Mr. 

Dhaval Jani, RO, Ms, Vinita Bohra, Observer and Election 

Commission of India as party respondents in the Petition. 

 
4.38. On 01.05.2019, Respondent no. 15 tendered an application 

below Exh. 120. 

 

.
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4.39. On 11.07.2019, the Original Petitioner was cross examined 

by Respondent no. 13-the Returning Officer.

4.40. On 24.07.2019, Pursuant to the above mentioned order 

dated 14.03.2019, advocate for Petitioner requested for 

returning officer to be called into the witness box. The 

officer objected to such request and did not enter the witness 

box.

4.41. On 30.07.2019, Arguments were concluded and reply of 

returned candidate was taken on record in Chamber 

Summons 1 of 2019.

4.42. On 07.08.2019, consideration of the prayer made by the 

petitioner in the Chamber Summons as noted above, was 

deferred at that stage.

4.43. On 27.08.2019, an Election Application No. 12 of 2019 was 

filed by the Petitioner seeking permission from the Court to 

allow him to enter the witness box.

4.44. On 30.08.2019, Election application 12 of 2019 came to be 

allowed. An affidavit in lieu of  examination-in-chief was 

tendered thereafter.

4.45. On 09.09.2019, Appellant herein was thereafter cross

examined. The said Cross examination thereafter came to 

be concluded on 12.09.2019.

4.46. On 17.09.2019, Advocate for the Appellant herein gave 

purshis declaring that the he does not wish to examine any

further witness on his behalf and was closing his evidence.

.
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4.47. On 27.09.2019, closing Purshis were filed on behalf of all 

the Respondents.

4.48. On. 06.12.2019, Senior advocate for the Petitioner 

concluded his arguments. During the course of his 

submissions, learned senior advocate for the petitioner had 

requested that Exh.56 – (CCTV footage of the day of 

counting) be played in the Court. As per his request the 

same was played in the Court. Exh.110 (DVD containing 

recording of all the moving cameras on the date of 

counting), as tendered to the Court by the Returning Officer 

on 15.03.2019, was also played in the Court.

4.49. On 10.02.2020, written arguments were submitted by the 

parties. A True Copy of the written arguments dated 

10.02.2020 was filed by the Petitioner in the Election 

Petition No. 03 of 2018 before the High Court of Gujarat at 

Ahmedabad is annexed hereto and marked as ANNEXURE 

A-6 (at pages 291 to 317).

4.50. The High Court passed the impugned order erroneously 

allowing the Election Petition whereby the election of the 

Appellant herein was declared invalid. The said impugned 

Judgment was pronounced by the Hon’ble High Court 

through video conferencing.

5. The Appellant says that no other Appeal has been filed by

him against the impugned final judgment and order dated 

12.05.2020 passed by High Court of Gujarat at Ahmedabad in

Election Petition No.3 of 2018 before this Hon’ble Court or any 

other Courts in India.

.
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6. The Annexures A-1 to A-6 produced along with the present

Civil Appeal are true copies of the pleadings/documents which 

formed part of the records of the case in the Court below against 

whose order the Appeal is sought for. 

7. GROUNDS:

The appellant prefers this statutory appeal under Section-

116A of the Representation of the People Act, 1951 against final 

judgment and order dated 12-05-2020 passed by Hon. High Court 

of Gujarat at Ahmedabad allowing Election Petition no. 3 of 2018 

preferred by the Respondent No.1 interalia on the following 

grounds:

A. Because the High Court failed to appreciate that so far as 

illegal rejection of 429 postal ballots is concerned, Rule 54-

A of the Conduct of Election Rules, 1961 clearly draws a 

distinction between postal ballot and vote, i.e. when a postal 

ballot culminates into a vote. A ballot only becomes a vote 

at Rule 54(7) which is when the covers in Form 13-B not 

already dealt with till Rule 54(6) are opened one after 

another and therefore, in the present case, what is rejected 

is only 429 postal ballots NOT votes. The 429 ballots have 

not seen the light of day since the second cover has not been 

opened and one does not know in whose favour the said vote 

was cast since the said “vote” was not opened at all.

B. Because the High Court failed to appreciate that procedure 

adopted by the Returning Officer has not affected the result 

in any manner so as to set the result and election aside and 

that all 429 Postal ballots rejected were as per the law and 

.
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directives of Election Commission which fact has even  

come on record in the deposition of the Returning Officer.

C. Because the High Court failed to appreciate that due 

adherence to the law was given in the counting procedure 

and Counting of postal ballots started at 8.00 AM and 

counting of EVM votes started at 8.30 AM in consonance

with the law. This also has come on record from the 

Returning Officer’s evidence.

D. Because the High Court erred in allowing the Election 

Petition on the ground that since the victory margin was less 

than the total number of postal ballots rejected, the said 

postal ballots were wrongly rejected and that procedure 

mandated by law was not followed, therefore the election is 

liable to be set aside.

E. Because the High Court failed to appreciate that at the time 

of declaration of  results or prior thereto, no written 

complaint and/or any demand or objection came from the 

Respondent No.1 or his counting agent(s) regarding 

rejection of 429 postal ballots.

F. Because the High Court failed to appreciate that in Exhibit 

No. 10 i.e. Written Statement of the Returning Officer, he 

states that (Out of 429 postal ballots) in 79 ballots 

declaration Form No.13A was not found. 339 ballots were 

found not bearing signature of either candidate, gazette 

officer or witness. 5 ballots were found defective, thus total 

423 ballots were rejected prior to opening of Form no.13B.  

Rest 6 were also rejected in accordance with provisions of 

.
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Conduct of Election rules. Signatures of counting agents 

were obtained. It is pertinent to note that this statement was 

not rebutted by the Appellant in his rejoinder or at a belated 

stage.

G. Because the High Court failed to appreciate that even 

assuming without admitting that certain procedure is not 

followed by the Returning Officer, then also lapses would 

not be a ground for setting aside election since no cogent, 

reliable or proper evidence has been led by the Respondents

in the Court below that such lapses have materially affected 

the election and that lapses, if any even strict senso, cannot 

visit the election of the returned candidate/Appellant herein 

adversely.

H. Because the High Court failed to appreciate that the 

averments in the Election Petition are absolutely vague and 

hypothetical regarding illegal rejection of 429 postal ballots 

since the same are only based on presumptions of popularity 

and mere conjectures and surmises and are not in the 

manner as prescribed under Section 83 of the 

Representation of People Act, 1951.

I. Because the High Court failed to appreciate that the 

question of onus of proof is on the person alleging it and it 

is for him to prove illegal adjustment/improper rejection of 

votes. It is submitted that the Respondent No.1 herein has 

not discharged this onus of wrongful rejection of votes and 

that the result was materially affected.

.
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J. Because the High Court failed to appreciate that there is no 

way for the Election petitioner to figure out that the 429 

votes were cast in a proper manner since the cover 

containing the vote has not been opened at all on account of 

faulty declaration in Cover-A. There is a mere presumption 

by the Respondent No.1, that 429 postal ballots were 

wrongly rejected. Rule 54-A of the Conduct of Election 

Rules, 1961 clearly lays down adherence to Form 13-C.

K. Because the High Court failed to appreciate that if the 

evidence of PW-4 is perused, more particularly Question 

No.14, he states that the dispute about rejection of postal 

ballots is raised only because the Respondent No.1 lost 

elections, which fact exhibits that none of the witnesses of 

the Respondent No.1 including himself are aware about 

procedure of counting of postal ballots.

L. Because the High Court failed to appreciate that if the 

Handbook is seen, it is in the nature of 

guidelines/instructions which may be binding on the 

Returning Officer and may invite consequences for him but 

non-compliance thereof cannot be pressed into service to 

displace the returned candidate’s election to say that 

election is void unless it is shown that the same is materially 

affected.

M. Because the High Court failed to appreciate that there was 

no objection raised by the Respondent No.1 and/or his 

agent(s) regarding till the very end of the counting process. 

Raising such contention belatedly is not a bar but it certainly 

.
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establishes that 429 postal ballots were not wrongly 

rejected. 

 
N. Because the High Court failed to appreciate that from the 

deposition of the Election petitioner and/or his agents it is 

not proved that there is improper refusal / rejection of the 

votes since there is no assertion that they are wrongly 

rejected nor has the Election Petitioner produced any 

cogent, reliable or positive evidence. 

 
O. Because the High Court failed to appreciate that there was 

no demand made for recounting of votes during the counting 

process and till the time of declaration of results made by 

the Election petitioner and/or his election/counting agent(s). 

There is no evidence even to show effort to seek re-count, 

much less an application. 

 
P. Because the High Court failed to appreciate that Rule 63 of 

the Conduct of Election Rules, 1961 is a self-contained code 

that provides for mechanism and procedure for recount. 

Between the procedure envisaged under Rule 63(1) till Rule 

63(6), there is ample opportunity accorded to any party to 

request for a recount/make an application for recount which 

was not done in the present case. 

 
Q. Because the High Court failed to appreciate that an 

insignificant margin (28 votes) between the list prepared by 

DEO and the list prepared by the Returning Officer persists 

which has not materially affected the result of the elections. 

It could have been an arithmetical error and assuming 

.
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without admitting that there are discrepancies, even then the 

question of deciding validity of election does not turn on it.

R. Because the High Court failed to appreciate that if the 

evidence of the Returning Officer as recorded is taken into 

consideration, any non-compliance as alleged of the 

provisions of the Handbook has not materially affected the 

election process and result either under Sections 

100(1)(d)(ii), 100(1)(d)(iii) or 100(1)(d)(iv) of the Act.

S. Because the High Court failed to appreciate that even if the 

Preamble of the Handbook (below Exhibit 101) is taken into 

consideration, it merely states that the same is in the nature 

of guidelines and hence, the same does not have statutory 

character since the Election Commission of India anyway 

does not have the authority or power to frame rules or orders 

under the Act. Therefore, the question of non-compliance 

with the provisions of the Representation of the People Act, 

and / or Rules or Orders made under the said Act does not 

arise since the Handbook does not fall within the ambit of 

the Constitution, the Representation of People’s Act, 1951 

or rules /orders made under the Act, and there is no non-

compliance of any statutory provision and the question of 

the result being materially affected does not arise on that 

count.

T. Because the High Court failed to appreciate that even if 

there are certain irregularities at the hands of the Returning 

Officer qua the provisions of the Hand Book, say for 

instance, Para 15.15.5.1 which orders for mandatory re-

verification in case the victory margin is less than the total 

.
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number of postal ballots received, even then the result is not 

materially affected since the said provision will have to be 

read with Rule 63 of the Conduct of Election Rules, 1961 

which lays down the entire procedure of recounting and by 

no stretch of imagination can it be said that Paragraph 

15.15.5.1 will have overriding effect over Rule 63 nor can 

Rule 63 be amended by Election Commission of India.

U. Because the High Court failed to appreciate that non-

compliance of guidelines issued by ECI namely the 

Handbook cannot confer any right on the orig. petitioner to 

question the election u/s. 100(1)(d)(iv) of the Act, 1951.

V. Because the High Court failed to appreciate that every 

procedural non-compliance cannot affect result or prejudice 

the result unless pleaded and proved. Non-compliance of 

Paragraph 15.15.5.1 is not a well taken ground under 

Section 100(1)(d)(iv) of the Act, 1951 and that the Election 

Petitioner has not been able to prove or make out a case that 

non re-verification of such votes has materially affected the 

result of the election.

W. Because the High Court failed to appreciate that to bring 

home the charge of corrupt practice, consent needs to be 

pleaded and proved as per S.99(2), 123(7), S.100(1)(b) and 

explanation to S. 123(8) and proviso to Section 123 of the 

Representation of People’s Act, 1951. Section 123(7) 

makes specific requirement of consent and Section 

100(1)(d)(ii) also requires consent (by taking internal aid of 

sections 99, 100 and 123 of the Act)

.
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X. Because the High Court failed to appreciate that no case of 

corrupt practice with consent of the returned candidate is 

established through evidence. Only vague and general 

allegations of corrupt practice made out. Neither 

consent/agency qua the returned candidate is proved by the 

Election petitioner.

Y. Because the High Court failed to appreciate that there is no 

consent coming on record and no agency is established as to 

who is the agent of the returned candidate which is a 

requirement under Section 99(2) read with the explanation 

to Section 123(8). In all of the evidence, even by implication 

there is nor suggestion about consent and agency.

Z. Because the High Court failed to appreciate that no case of 

corrupt practice made out under Sections 100(1)(b), 123(7), 

100(i)(d)(ii), 100(i)(d)(iii) and 100(1)(d)(iv) of the 

Representation of People Act, 1951.

AA. Because the High Court has not appreciated any of the 

decisions and judgments relied on by the Appellant.

BB. Because the High Court failed to appreciate that the

Respondent No.1 has not led positive, reliable and cogent 

evidence to prove any of the issues and therefore, he is not 

entitled to be declared as duly elected candidate from ’58-

Dholakia Constituency’ for the Gujarat State Assembly 

Elections on 14.12.2017.

CC. Because the High Court has not appreciated the arguments 

of the Appellant herein pertaining to admissibility of 

electronic records, more particularly the footage contained 

.
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in the Hard Disk and the DVD (below Exhibits 56,57 and 

110) with respect to Section 65-B and other provisions of 

the Indian Evidence Act,1872.

DD. Because the High Court has not appreciated that the 

Election petitioner has been unable to prove beyond 

reasonable doubt that corrupt practice has been committed 

by any person much less the returned candidate.

EE. Because the High Court has not appreciated that as regards 

corrupt practice, without leading positive, reliable and 

cogent evidence, the petitioner therein cannot allege that 

Mr. Mehta’s presence is influencing the election process or 

that he is committing an overt act. There is no pleading to 

that effect in the petition or in the evidence of the petitioner. 

FF. Because the impugned order passed by the High Court is 

patently bad, illegal, contrary to law and in gross violation 

of the fundamental rights guaranteed to the Appellant herein 

under the Constitution of India and is against the spirit of 

democracy enshrined under the Constitution of India where 

the election of a rightly elected candidate cannot be set aside 

lightly.

GG. Because if the deposition of the Respondent No.1 and the 

Returning Officer is carefully perused it evident that the 

Court has undertaken the exercise to examine these 

witnesses by posing certain questions on behalf of the Hon. 

Court. 

.
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PRAYER

It is therefore most respectfully prayed that this Hon’ble 

Court may graciously be pleased to:

a. Admit and allow the present Civil Appeal and quash

and set aside the impugned final judgment and order

dated 12/05/2020 passed by High Court of Gujarat

at Ahmedabad in Election Petition No. 3 of 2018;

and/or

b. Pass such further and other order as this Hon’ble

Court may deem fit and proper in the interest of

justice.

FOR THIS ACT OF KINDNESS AND JUSTICE THE 

APPELLANT   AS   IN   DUTY   BOUND  SHALL  EVER  PRAY

FILED BY 

E.C. AGRAWALA 
ADVOCATE FOR THE APPELLANT

New Delhi 
Filed on: 12.05.2020 

.
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IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. OF 2020

(UNDER STATUTORY APPEAL UNDER SECTION-116A OF 
REPRESENTATION OF THE PEOPLES ACT,1951)

IN THE MATTER OF:

Bhupendrasinh Manubha Chudasama …Appellant

VERSUS

Ashwin Kamsubhai Rathod & Ors. …Respondents

CERTIFICATE

Certified that the Civil Appeal is confined only to the pleadings 

before the Court whose order is challenged and the other 

documents relied upon in those proceedings. No additional facts, 

documents or ground have been taken therein or relied upon in the 

Civil Appeal. It is further certified that the copies of the 

documents/annexures attached to Civil Appeal are necessary to 

answer the question of law raised in the Appeal or to make out 

grounds urged in the Civil Appeal for consideration of this 

Hon’ble Court. This certificate is given on the basis of instructions 

given by the Appellant/the person authorized by the Appellant 

whose affidavit is filed in support of Civil Appeal.

FILED BY 

E.C. AGRAWALA 
ADVOCATE FOR THE APPELLANT

New Delhi 
Filed on: 12.05.2020 

.
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APPENDIX-I

Constitution of India

226. Power of High Courts to issue certain writs

(1) Notwithstanding anything in Article 32 every High Court shall 

have powers, throughout the territories in relation to which it 

exercise jurisdiction, to issue to any person or authority, including 

in appropriate cases, any Government, within those territories 

directions, orders or writs, including writs in the nature of habeas 

corpus, mandamus, prohibitions, quo warranto and certiorari, or 

any of them, for the enforcement of any of the rights conferred by 

Part III and for any other purpose

(2) The power conferred by clause ( 1 ) to issue directions, orders 

or writs to any Government, authority or person may also be 

exercised by any High Court exercising jurisdiction in relation to 

the territories within which the cause of action, wholly or in part, 

arises for the exercise of such power, notwithstanding that the seat 

of such Government or authority or the residence of such person 

is not within those territories

(3) Where any party against whom an interim order, whether by 

way of injunction or stay or in any other manner, is made on, or in 

any proceedings relating to, a petition under clause ( 1 ), without

(a) furnishing to such party copies of such petition and all 

documents in support of the plea for such interim order; and

(b) giving such party an opportunity of being heard, makes an 

application to the High Court for the vacation of such order and 

furnishes a copy of such application to the party in whose favour 

such order has been made or the counsel of such party, the High 

Court shall dispose of the application within a period of two weeks 

from the date on which it is received or from the date on which the 

.



copy of such application is so furnished, whichever is later, or 

where the High Court is closed on the last day of that period, 

before the expiry of the next day afterwards on which the High 

Court is open; and if the application is not so disposed of, the 

interim order shall, on the expiry of that period, or, as the case may 

be, the expiry of the aid next day, stand vacated

(4) The power conferred on a High Court by this article shall not 

be in derogation of the power conferred on the Supreme Court by 

clause (2) of Article 32.

****
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APPENDIX-2

The Representation of the People Act, 1951

83. Contents of petition.—

(1) An election petition—

(a) shall contain a concise statement of the material facts on which 

the petitioner relies;

(b) shall set forth full particulars of any corrupt practice that the 

petitioner alleges including as full a statement as possible of the 

names of the parties alleged to have committed such corrupt 

practice and the date and place of the commission of each such 

practice; and

(c) shall be signed by the petitioner and verified in the manner laid 

down in the Code of Civil Procedure, 1908 (5 of 1908) for the 

verification of pleadings: [Provided that where the petitioner 

alleges any corrupt practice, the petition shall also be accompanied

by an affidavit in the prescribed form in support of the allegation 

of such corrupt practice and the particulars thereof.]

(2) Any schedule or annexure to the petition shall also be signed 

by the petitioner and verified in the same manner as the petition.]

98. Decision of the High Court.—At the conclusion of the trial 

of an election petition 1[the High Court] shall make an order—

(a) dismissing the election petition; or

(b) declaring the election of [all or any of the returned candidates] 

to be void; or

.



(c) declaring the election of [all or any of the returned candidates] 

to be void and the petitioner or any other candidate to have been 

duly elected.

99 Other orders to be made by the High Court.— (1) At the 

time of making an order under section 98 [the High Court] shall 

also make an order— [(a) where any charge is made in the petition 

of any corrupt practice having been committed at the election, 

recording—

(i) finding whether any corrupt practice has or has not been proved 

to have been committed [***] at election, and the nature of that 

corrupt practice; and

(ii) the names of all persons, if any, who have been proved at the 

trial to have been guilty of any corrupt practice and the nature of 

that practice; and]

(b) fixing the total amount of cost payable and specifying the 

persons by and to whom costs shall be paid: Provided that 4[a 

person who is not a party to the petition shall not be named] in the 

order under sub-clause (ii) of clause (a) unless—

(a) he has been given notice to appear before the High Court] and 

to show cause why the should not be so named; and

(b) if he appears in pursuance of the notice, he has been given an 

opportunity of cross-examining any witness who has already been 

examined by [the High Court] and has given evidence against him, 

of calling evidence in his defence and of being heard. 

[(2) In this section and in section 100, the expression “agent” has 

the same meaning as in section 123.]

.



100. Grounds for declaring election to be void.—

(1) Subject to the provisions of sub-section (2) if [the High Court] 

is of opinion—

(a) that on the date of his election a returned candidate was not 

qualified, or was disqualified, to be chosen to fill the seat under 

the Constitution or this Act [***] [or the Government of Union 

Territories Act, 1963 (20 of 1963)]; or

(b) that any corrupt practice has been committed by a returned 

candidate or his election agent or by any other person with the 

consent of a returned candidate or his election agent; or

(c) that any nomination has been improperly rejected; or

(d) that the result of the election, in so far as it concerns a returned 

candidate, has been materially affected—

(i) by the improper acceptance or any nomination, or

(ii) by any corrupt practice committed in the interests of the 

returned candidate [by an agent other than his election agent], or

(iii) by the improper reception, refusal or rejection of any vote or 

the reception of any vote which is void, or

(iv) by any non-compliance with the provisions of the Constitution 

or of this Act or of any rules or orders made under this Act, [the 

High Court] shall declare the election of the returned candidate to 

be void.] 

[(2)] If in the opinion of [the High Court], a returned candidate has 

been guilty by an agent other than his election agent, of any corrupt 

practice [***] but [the High Court] is satisfied—

.



(a) that no such corrupt practice was committed at the election by 

the candidate or his election agent, and every such corrupt practice 

was committed contrary to the orders, and [without the consent], 

of the candidate or his election agent; [***]

(c) that the candidate and his election agent took all reasonable 

means for preventing the commission of corrupt [***] practices at 

the election; and

(d) that in all other respects the election was free from any corrupt 

[***] practice on the part of the candidate or any of his agents, 

then [the High Court] may decide that the election of the returned 

candidate is not void.

116A. Appeals to Supreme Court.—(1) Notwithstanding 

anything contained in any other law for the time being in force, an 

appeal shall lie to the Supreme Court on any question (whether of 

law or fact) from every order made by a High Court under section 

98 or section 99. 

(2) Every appeal under this Chapter shall be preferred within a 

period of thirty days from the date of the order of the High Court 

under section 98 or section 99: 

Provided that the Supreme Court may entertain an appeal after the 

expiry of the said period of thirty days if it is satisfied that the 

appellant had sufficient cause for not preferring the appeal within 

such period.

116B. Stay of operation of order of High Court.—(1) An 

application may be made to the High Court for stay of operation 

of an order made by the High Court under section 98 or section 99 

before the expiration of the time allowed for appealing therefrom 

and the High Court may, on sufficient cause being shown and on 
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such terms and conditions as it may think fit, stay the operation of 

the order; but no application for stay shall be made to the High 

Court after an appeal has been preferred to the Supreme Court. 

(2) Where an appeal has been preferred against an order made 

under section 98 or section 99, the Supreme Court may, on 

sufficient cause being shown and on such terms and conditions as 

it may think fit, stay the operation of the order appealed from. 

(3) When the operation of an order is stayed by the High Court or, 

as the case may be, the Supreme Court, the order shall be deemed 

never to have taken effect under sub-section (1) of section 107; 

and a copy of the stay order shall immediately be sent by the High 

Court or, as the case may be, the Supreme Court, to the Election 

Commission and the Speaker or Chairman, as the case may be, of 

the House of Parliament or of the State Legislature concerned.

123. Corrupt practices.—The following shall be deemed to be 

corrupt practices for the purposes of this Act:—

(1) “Bribery”, that is to say—

(A) any gift, offer or promise by a candidate or his agent or by any 

other person with the consent of a candidate or his election agent 

of any gratification, to any person whomsoever, with the object, 

directly or indirectly of inducing—

(a) a person to stand or not to stand as, or [to withdraw or not to 

withdraw] from being a candidate at an election, or

(b) an elector to vote or refrain from voting at an election, or as a 

reward to—

(i) a person for having so stood or not stood, or for [having 

withdrawn or not having withdrawn] his candidature; or

.



(ii) an elector for having voted or refrained from voting;

(B) the receipt of, or agreement to receive, any gratification, 

whether as a motive or a reward—

(a) by a person for standing or not standing as, or for [withdrawing 

or not withdrawing] from being, a candidate; or

(b) by any person whomsoever for himself or any other person for 

voting or refraining from voting, or inducing or attempting to 

induce any elector to vote or refrain from voting, or any candidate 

[to withdraw or not to withdraw] his candidature. Explanation.—

For the purposes of this clause the term “gratification” is not 

restricted to pecuniary gratifications or gratifications estimable in 

money and it includes all forms of entertainment and all forms of 

employment for reward but it does not include the payment of any 

expenses bona fide incurred at, or for the purpose of, any election 

and duly entered in the account of election expenses referred to in 

section 78.]

(2) Undue influence, that is to say, any direct or indirect 

interference or attempt to interfere on the part of the candidate or 

his agent, or of any other person [with the consent of the candidate 

or his election agent], with the free exercise of any electoral right: 

Provided that—

(a) without prejudice to the generality of the provisions of this 

clause any such person as is referred to therein who—

(i) threatens any candidate or any elector, or any person in whom 

a candidate or an elector interested, with injury of any kind 

including social ostracism and ex-communication or expulsion 

from any caste or community; or

.



(ii) induces or attempts to induce a candidate or an elector to 

believe that he, or any person in whom he is interested, will 

become or will be rendered an object of divine displeasure or 

spiritual censure, shall be deemed to interfere with the free 

exercise of the electoral right of such candidate or elector within 

the meaning of this clause;

(b) a declaration of public policy, or a promise of publication, or 

the mere exercise of a legal right without intent to interfere with 

an electoral right, shall not be deemed to be interference within the 

meaning of this clause. 

(3) The appeal by a candidate or his agent or by any other person 

with the consent of a candidates or his election agent to vote or 

refrain from voting for any person on the ground of his religion, 

race, caste, community or language or the use of, or appeal to 

religious symbols or the use of, or appeal to, national symbols, 

such as the national flag or the national emblem, for the 

furtherance of the prospects of the election of that candidate or for 

prejudicially affecting the election of any candidate: 

[Provided that no symbol allotted under this Act to a candidate 

shall be deemed to be a religious symbol or a national symbol for 

the purposes of this clause.]

(3A) The promotion of, or attempt to promote, feelings of enmity 

or hatred between different classes of the citizens of India on 

grounds of religion, race, caste, community, or language, by a 

candidate or his agent or any other person with the consent of a 

candidate or his election agent for the furtherance of the prospects 

of the election of that candidate or for prejudicially affecting the 

election of any candidate.] 

.



[(3B) The propagation of the practice or the commission of sati or 

its glorification by a candidate or his agent or any other person 

with the consent of the candidate or his election agent for the 

furtherance of the prospects of the election of that candidate or for 

prejudicially affecting the election of any candidate. 

Explanation.—For the purposes of this clause, “sati” and 

“glorification” in relation to sati shall have the meanings 

respectively assigned to them in the Commission of Sati 

(Prevention) Act, 1987 (3 of 1988).]

(4) The publication by a candidate or his agent or by any other 

person 9[with the consent of a candidate or his election agent], of 

any statement of fact which is false, and which he either believes 

to be false or does not believe to be true, in relation to the personal 

character or conduct of any candidate or in relation to the 

candidature, or withdrawal, [***] of any candidate, being a 

statement reasonably calculated to prejudice the prospects of that 

candidate’s election.

(5) The hiring or procuring, whether on payment or otherwise, of 

any vehicle or vessel by a candidate or his agent or by any other 

person [with the consent of a candidate or his election agent] [or 

the use of such vehicle or vessel for the free conveyance] of any 

elector (other than the candidate himself the members of his family 

or his agent) to or from any polling station provided under section 

25 or a place fixed under sub-section (1) of section 29 for the poll: 

Provided that the hiring of a vehicle or vessel by an elector or by 

several electors at their joint costs for the purpose of conveying 

him or them to and from any such polling station or place fixed for 

the poll shall not be deemed to be a corrupt practice under this 

.



clause if the vehicle or vessel so hired is a vehicle or vessel not 

propelled by mechanical power: Provided further that the use of 

any public transport vehicle or vessel or any tramcar or railway 

carriage by any elector at his own cost for the purpose of going to 

or coming from any such polling station or place fixed for the poll 

shall not be deemed to be a corrupt practice under this clause. 

Explanation.—In this clause, the expression “vehicle” means any 

vehicle used or capable of being used for the purpose of road 

transport, whether propelled by mechanical power or otherwise 

and whether used for drawing other vehicles or otherwise.

(6) The incurring or authorizing of expenditure in contravention of 

section 77.

(7) The obtaining or procuring or abetting or attempting to obtain 

or procure by a candidate or his agent or, by any other person [with 

the consent of a candidate or his election agent], any assistance 

(other than the giving of vote) for the furtherance of the prospects 

of that candidate’s election, from any person in the service of the 

Government and belonging to any of the following classes, 

namely:—

(a) gazetted officers;

(b) stipendiary judges and magistrates;

(c) members of the armed forces of the Union;

(d) members of the police forces;

(e) excise officers; 13[(f) revenue officers other than village 

revenue officers known as lambardars, malguzars, patels, 

deshmukhs or by any other name, whose duty is to collect land 

revenue and who are remunerated by a share of, or commission on, 

.



the amount of land revenue collected by them but who do not 

discharge any police functions; and]

(g) such other class of persons in the service of the Government as 

may be prescribed: 

[Provided that where any person, in the service of the Government 

and belonging to any of the classes aforesaid, in the discharge or 

purported discharge of his official duty, makes any arrangements 

or provides any facilities or does any other act or thing, for, to, or 

in relation to, any candidate or his agent or any other person acting 

with the consent of the candidate or his election agent (whether by 

reason of the office held by the candidate or for any other reason), 

such arrangements, facilities or act or thing shall not be deemed to 

be assistance for the furtherance of the prospects of that 

candidate’s election.] 

[(8) Booth capturing by a candidate or his agent or other person.] 

Explanation.—(1) In this section the expression “agent” includes 

an election agent, a polling agent and any person who is held to 

have acted as an agent in connection with the election with the 

consent of the candidate.

(2) For the purposes of clause (7), a person shall be deemed to 

assist in the furtherance of the prospects of a candidate’s election 

if he acts as an election agent [***] of that candidate.] 

(3) For the purposes of clause (7), notwithstanding anything 

contained in any other law, the publication in the Official Gazette 

of the appointment, resignation, termination of service, dismissal 

or removal from service of a person in the service of the Central 

Government (including a person serving in connection with the 

.



administration of a Union territory) or of a State Government shall 

be conclusive proof—

(i) of such appointment, resignation, termination of service, 

dismissal or removal from service, as the case may be, and

(ii) where the date of taking effect of such appointment, 

resignation, termination of service, dismissal or removal from 

service, as the case may be, is stated in such publication, also of 

the fact that such person was appointed with effect from the said 

date, or in the case of resignation, termination of service, dismissal 

or removal from service such person ceased to be in such service 

with effect from the said date.] 

[(4) For the purposes of clause (8), “booth capturing” shall have 

the same meaning as in section 135A.]

****
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ANNEXURE 

IN THE HIGH COURT OF GUJARAT 

AT AHMEDABAD 

DISTRICT: AHMEDABAD 

ELECTION PETITION NO. 3 OF 2018 . . 

ASHWINBHAIKAMSUBHAIRATHOD 

.... PETITONER 

VERSUS 

BHAIL.£\LBHAI KALUBHAI PANDAV AND OTHERS 
· · '.,.RESPONDENTS : 

WRITIEN STATEMENT ON BEHALF OF 

RESPONDENT N0.2 

I db 

: I 

,' · . I, Bliupendrasinh Chudasar:na, respondent. No. 2 

herein, adult, residing· at . Udna Pada ni: pole, 

Dhol~a, Taluk~ ; Dholka, District: Ahm~dabad, do 

hereby solemnry state and affirr:n. as u l}der:-

That I am respondent No. 2 in the aforesaid 

. ' 

petition, .and I am the returne.d candidate for the 

aforesaid constituency being Dholka-ss,. and I 

have. .gone through the contents and the 

A3
ANNEXURE A-3
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.. 

• I I 

averrl:l.ents made 'in the aforesaid petition qnd 

t herefore ·am competent' to file the. · written 

statem~nt to the aforesaid petition . 

.. 
1. It is 'submitted. that I'm the returned 

candidate and the ·respondent No. 2 in the 

aforesaid petition which has been preferred 

· by ·the petitioner, challenging and impugning 

. the election for the legislative assembly seat 

· for Dholka-58 constituenc;:y, more particularly 
• I I ' 

'the result declaring the deponent herein as 

. . 
,.the returned candidate. The petitioner has . . 

.also sought for a re·lief to the effect that the 

··. petitioner . shall be. declared as a returned 

' • ., 

·candidate instead of the respondent" No . 2 

that is the deponent herei.n. 

2. All the contents, averrne(lts and allegations 

made in the aforesaid petition are baseless 

and .are hereby de~ied in toto. My .not: dealing 

with any .. of the specific contentl9ns or 

averments . shall n·ot be termed to be any 

• · admission on my part unless and until any 

'factual or legal- aspect alleged or averred q., 

the aforesaid petition .. are sp.ecifically 
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'·' 

'•, 

• I 

accepted by me. I also reserve my right to 

file · preliminary objections .as to 

maintainability and a further . written 

statement or reply or any affidavi.t during the 

.course of the hearing of the petition .as and 

when required by. the Hon'ble court or as the 

· need be. The deponent herein reserves hils 

· right to file an application under order 7 rule 
' ' 

11 of the CPC and filing of the present reply 

·shall not be construed to be a waiver of right 

on the part of the deponent to file the same.' 
• 1 

.. 3 . .: It is submitted· that the aforesaid petiti·on has 
' '. 

' ' 

been presented under the provisions of 

section 80,· 81 and sections 100, 101 and 123 

.of the representations · of people's act 1951. 

n is submitted, that the aforesaid petition is 
.. .. . 

: , ·absolutely .baseless and . the petition~r has 

miserably failed to make .out a case for the 

purpose : of seeking· reliefs Under the 

provisions· of sections 100 :a.nd 101. It is al_so 

to be noted that the basic requirements of 

the · provisions of the representations of 

peoples act 1951 for the purp9se of 
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• • 't 

,~; 
presenting an election petition has not bee·n 

complied with· and. therefore the aforesaid 
. . . . ' . ~ 

petition deserves· to be rejected by this 

·Hori'ble court. 

4. With reg:ards to the contents · of . paragraph 

·No. 1 of the petition, it : is stated that the 

aforesaid petition has been preferred on the 

.9~ound of alleged· corrupt practice under the 

provisions of section 123 of the RP a<;:t 1951. 

·More p·articularly the aforesaid reliefs have 

bee.n claimed iri accordance with the 

provisions of section 100 (1) (D) (ii) (iii) and 

· c~v). It is pertinen_t to note that ·.all the 

aforesaid grounds. which have been · p'ressed 

,into service by the petitioner are ba$ed on 

the basic contention that corrupt practi·ce has 
--

been committed. It is submitted· that 

thrO:ughout the petitio.n the petitioner has 

failed to · exhibit as to under·. what 

circumstances and based on what evidence 

the petitioner can. make allegations . as to 
. . 

commission of corrupt practice at the behest 

of respondent No . .2 herein, more particularly 
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"' 

' • '• 

'• 
' 

' I 

(0'1 
the petitioner has not been able to -~liege or 

exhibit any instance whic;:h can be cprisidered 

to ·be any instigation on the par.t of the 

deponent herein or any instance to show that 

whatever has been alleged in the .. · petition 

. was undertaken by the express or .implied 

consent or authorization qf the deponent 

herein or of the election agent ·. of the 

· deponent herein. · In absence of" these 

·averments or any evidence· on record ·to th?t 

· eff~ct, the petitioner cannot invoke the 

provisions of section 123 of the 

:representations of peoples act, nor can the 

·same seek any of the reliefs as prayed for in 

the petition. 

5 . . With regards to contents of paragraph Nd. 

2.1, it is subm.itted that the contents· of the 
· ... 

said paragraph are denied. It is specifically •. 

deni·ed that' the deponent herein had exerted 

.~ndue infjuence over the election office·r, who 

Was in charge of the elec~ion in. question .of 

58-Dholka constituency. It· is also denied that 

the deponent herein had utilized his position 
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.. ' 

•. •, 

' . 

,I ' 

r:e.<' 
I 

as a Minister at the rel.evant point of time for 

the purpose of . influencing the election 
. . 

· machinery. The p.etitioner except for making 
•• • • d 

.bald allegations · have not been _·able to 

pr<?'duce anything on record which would lead 

·-to beli~ve that the deponent herein has 

·exerted any influence or. pressure or the 

·election machinery. The 'petitioner has also 

failed to show as to any communication, 

event or circumstance with any evidence on 

·record to the effect that the deponent' herein 
. . . 

,-had influence the· election machinery during 

the legislative assembly elections 2017 in the 

state of Gujarat. M~rely on bald alle·gations, 

inference cannot. be drawn again$t the 

deponent . who otherwise is an elected 

candidate at the end of a ·valid ·eJection 

process. 
. 

6. ·With regards .to paragraph No. 2.2 .of the 

petition, the deponent' herein states ~that all 

th.e .averments and contentions made in the 

' . 

said- paragraph ar~ specifically denied- to be 

incorrect and false. It· is further sul;>mitted 
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.. 
that with regards · tq the riu m ber of votes and 

the calculations mentioned by the petitioner, 

the deponent does n.ot dispute the ... figures 
. . 

which appear in the aforesaid par.agraphs. 

· However it is submitted that the petitioner 

proceeds completely on the basis of 

.a?sumptions and presumptions by ·(:)lleging 

that out of th~ total number of vot~s 

·rejected, 400 votes wo·uld have been· .in favq>r 

·.of the petitioner .. The petit_ioner also . .'alleges 

that since the governm~nt employees an~d 

. . 
·army officials had voted to those .ballots 

which came to be rejected, it can be safely 

:assumed that . they are literate people and 

therefore the petitioner says that· ¢orrupt 

p·ractice has been committed. This stand qf 

. . 

the petitioner is specifically denied as being · 

·without any su.bstance as the same is· based 
.. ' ~ . 

·ori assumptions and presumptions. It .is also 
,. 

' 

to be note·d that· even i.f for the s~ ke of 

~rgumen~ it is assumed that 429 votes· which 

~ere rejected, is addeq to ~he total n·umber 

of votes obtained by the petitioner, the 
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' ' 

_ petitioner was still lagging behind compared 

to the total number of votes obtained by the 

• I 
-·deponent herein. It is also to be noted that 

the petitioner· simp.ly assumes that the 400 . . . . . 
.votes .out ·of 429 · votes would have been in 

'favor of the petitioner. However it is to be 

.noted t~:at the said rejected votes were to be 

.-bifurcated amorigst · all · the . contesting 

. candidates at that point : of time and there 

·~ias · no reason to · believe that those . ballots 

came to be rejected by - the election officer 
·, 

·merely· b'ecause the petitioner assumes that 

400' votes out of 429 votes, which came to be 

~ejected would have been in favor ·of the 
. . 

petitioner as the petitioner was a popular 

candidate amongst the gover.nment 
•, ' 

employees. This pro-position of the petitioner 

is absolutely without any reason, I'Ogic or 

justification and therefore the same 1s 

. 
speCifically denied to be. baseless and fe)lse. 

7. With regards to para·graph No. 2}. it is 

hereby submitted that the contents . of the 

said paragraph are_ specifically denied in toto.: 

' • '• 
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,, 
' · '• 

.. 
' . 

· .It is submitted that the allegati'on with 
. . 

regards to illegal" a9justment of votes. by the 

. election officer is absolutely without logic and 

without any foundation of ju'stification. It is 
' . 

pertinent to note that th~ votes which were 

· recorded through EVMs, can never be 

adjusted in any manner whatsoever. It is 

.a;lso to be noted that the recording. of the 

votes .through E\/Ms, is done by different 
. . 

· preceding · officers ori different ta.bles In 

:different rounds ·and for different boqth. It is 

also to be noted that the counting·.· of the 
. . . : 

. . 

·ballots is done on a separate table.· Apart 

there from the· process of counting is always 

:carried out in the presence of the candidate 

. . 

or his election as well as counting agE7nts. If 

the petitioner alleges at this point of time 
. I 

that there was a d_eviation in the pro·cedure 

for counting o.f the ballots as well as the 
.. .. ' 

·wards frorn the E:VMs, the counting .. or the 

election agent of ·the . petitioner ought to 

~ave rais~d an objection in writing before the 

~lection officer. However ·no suc;h objection 
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' ' 

, ' 

' · '• 

,~, 

·~ · .. was raised considering the fact a legal 

process in accordance with the conduct of 

election rules 1961 was followed by the 

' : 

·election officer. Not only this but it is 

. pertinent to note th~t what emerges from the 
'• . . ~ 

.rep,ly filed. by the election officer would be 
. . 

'wiped out as irrelevant for this purp9se, to 

the effect that the 429 votes, wer-e rejected 
' 

.only on the basis of form no. 13 A. It fs to be . ' . 

. . 
·n-oted that the returning officer as mentioned 

In· its affidavit tha:t form No. 13B was never 

ope·ned at the time of rejection of the 

:a~o~es9id. votes considering the fact that 423 

' ' 

votes, ·were rejected only on the gro'und of 

·i.nappropriate declaration as contemplated 

under the provisions of rule 54A · of the 

conduct of election rules 1961 and therefore 

even the election officer was not aware as to 

how many votes have been cast in ·favor of 

either the petitioner . or all the _present 

.dep9nent or any of-the candidate. It is also 

Vital to note that · all the contesting 

ca .. ndidates also have received votes through 
I 
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·ballots and therefore the ·probability that the 

429 ballots came to be rejected · by the 

e·lection officer would have been distributed 
.. ' 

amongst ·all contesting candidates which are 

12 in number and there is' no rea'son to 

believe that the petitioner would· have 

·.obtained 400 votes out of the said rejected 

votes. This rational ·if considered .from a 
r 

proper perspective, the whole argument of 
I 

the petitioner to the effect that of corrupt 

'• '• ·practice has been committed because there . . 

·is an adjustment of. the votes illegally .· by th;e 
. . 

e~ection officer, cannot be ·considered at all 

·and therefore the fact remains that though 

the · petitioner ·;:Jnd his election agent's were 

:themselves present at the time of counting, 

they have come up with this petition ~Y way 

of .an afterthought _with a view to hamper and 
. . 

jn the functioning of respondent No. 2· herein:. · 

8. ·with regards ~o contents of paragraph No . 
•• 0 • • 

·2.4 it is further submitted that the s~me are 

deni.ed as being baseless 9nd incorrect. It is 

to be npted that th·e contention of the 

I ,' 
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., ' 

.. . 
• • 't 

. ·. 

I I I 
-petitioner to the effect that all the rejected a 

· .'42.9. votes a valid and legal votes ~nd the 

same has to be considered cannot be 

accepted as the same is baseless and 

contrary to the provisions of the 

-representations of peoples act 1951 as well 

as the conduct of election rules 1961. It is to 

be noted t·hat the petitioner herein, -: along 

with. his :election agent and counting · agent 

was present at the t.ime o:F .counting, did not 

raise a written objection at the ti~e of 

rejection . of the aforesaid votes. It is also 

denied that the candidate was not given any 

opportunity or was not made aware· as to 
. . 

~hy' such a large- number of postal· ballot 

votes were being rejected .. It is also denied 

. . 
that the returning officer has acted. in an . . 

illegal manner without making the ccifl:didate 

agents aware of such a rejection of votes. It 

is submitted that the petitioner himself had 

filed. an application on .18/4/2017 that is at 

the time of counting with his own signature 

and had requested for ·recount of the. VVPAT 

., 
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.. . 

··. 
' • .. 

.. 

• I 

II t_..... 

for 2 different boo.ths. The said application is 

annexed at page No. 126 along with the reply 

fiJ·ed by the returning officer. It is als'o to be 

noted that the petitioner has filed a rejoinder 

based on the reply filed by the election .. officer 

and has not dealt with ' this . aspect. 

Th ro.ug t1out the petition, the petitio~er has 

not :made any statement in precise terms as 

to whether the petition·er was present at the 

t.i':le of counting and whether petitioner had 

raised any objectic~m at the relevant point of 

time during· the counting process before the 

election officer. Instead thereof the petitione~ 
. . 

has straight away made bald allegati.ons to 
. . . 

the effect that 429 votes came to be rejected 

by .the election· officer without affording a~ 

opportunity, wh.ich according to the deponent 

i's absolutely incorrect and false. 

9. With regards to contents of paragraph 2.5, it 

is. submitted that there. is no discrepancy in' 

the actual number of votes which . were 

,' , vqted. It is also to be noted that in the time 

of counting of counting agent of the 
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• I 

'. 

' ' -, ];~ 
·candidate sits across the table on each and 

. every table where the counting of differe0t 

' ' 

... both is being' conducted by the co_ncerne'd 

·preceding officer. The petitioner straight 

·away alleges that· there is a discrepancy in 

the _ total number of votes polled, but the 

petitioner does. not mention that according to 
' • '. 

~he records mainfained by his own cqunting 

.agents what is the actual number of votes 

.that were polled. Apart therefrom, the total 

.number of votes ·which ·~p.pear. in the final 

'result sheet are to be considered as the final 

number of votes which have been polled for a 

particular constituency. However the 

retu:rning · office_r in his affidavit has darified 

the -said issue and· therefore it would· hot be 

appropriate for the depon~nt to comment on 

the said aspect, as the same deals ~fth the 

internal functioning of the ·el·ection 

machinery. It is further submitted that the 

allegations to the effect that 29 whatsoever 

not ~onsidered which were cast to th~· EVMs, 

and :the same is illegal,. is specifically ?enied 
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I I._, -
to be rrlisleading. However mere discr-epancy 

_. in preparing the · turnover sheet for total 

·.number of votes casted in a particular 

c;onstituency cannot be termed to be a 

corrupt practice and would not entitle the 
'•. 

. petitioner' to any relief as claimed .. for by 

invocation of the provisions of section:.·123 of 

the representations of people's act 19.51 . 

. 
10. : With regards· to contents of pa~agraph 

·No. 2.6, the same are denied as fa~se, and 

_without any substance. It is submitted that it 

is not . possible for an election officer to .. 

I , ' • ·wrongfully· mention the · number of votes 

. . 
.polled in a par~ic;ular constituency. or :a 

i 

·particular booth. It is to tie. noted that eve~y 

·number which is displayed on the m·onitor at 

the· ·time of counting of the votes through 
. ! 

:EVMs, is noted down by the counting. agent 

.of every concerned candidate as we11· as the 

preceding 9fficer. The total number of vote's 

_cast in favor of a particular candidate· in each 
• I 

. . 
·and every round, in each and every. both, 
· . ... 

I and on eac_h and every table is always tallied 
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'•I 

I ' 

.. 

I I 
I 

.b.etween the election officer and the counting 

ag~nt of the candidate. Therefore the 

. allegation made by the petitioner to the 

.. : effect that there is a manipulation in· the final 

·result sheet is absolutely baseless and 

wfthout any rational or logic. Not only that 

• but the petitioner was to the extent of I 

making at all ~laim to the effect that there is 

a · manipule3tion in the preparation of the final 

·result sheet beca·use .the number of votes 

.cast in a ;particular booth is differe~t from the 

number of votes considered .. It is pertinent to 

note at this juncture that :all the votes which 

are · in a particu:lar booth are never the 

·number of votes allotted in favor of a 

·particular candidate. In some cases ·where 

• I f o 

~he · votes are inappropriately cast · would 

· ~utomatically get rejecteq as per the EVMs 

and apart there from there are also. options 

of NOTA. Therefore based on such bald 

allegations, the petitioner does not deserve 
. . 

the aforesaid relief which has been claimed. 
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• I 

I I 

' 

I J .( 

11. With regards. to paragraph No. ·2.7 it is 

siJbmi.tted that C?t _one instance in the petition 

more particularly in paragraph 2.4 the 

.. ·petitioner claims that the returning officer 

rejected the ballots without mak\ng the 

petitioner aware of such a· rejection and even 

~ithout affording an opportunity . _to the 

' 
petitioner to raise any. objection .. On the 

contrary in paragraph . 2. 7 herein, the 

petitioner mentions that the petition·er had 

preferred an application for the _purpose of 
. ' . 

recounting of votes at the time of de Cia ration 

.of ·the results -but the same was not 

considered by the returning office·r. It i!s 

.pertinent to note that th.e petitioner wa;s 

present throughout the co.LJrlting procie.ss and 
. . 

also during the declarati-on of result. Th~ 

.petitioner did not raise any objection wit~ 

. .'regards to rejection of votes, or discr~pancy 
. . 

_in the number of votes in the EVMs is alleged 

herein above, on the contrary the petitioner 

flied an application not for recounting of 

votes but for recou·n~ing of the VVPAT siips. It 
'• . . ' . ~ 
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' ; ., 

• I 

' ' 

. , 

18 

is to be noted tha't not only that but the 

returning officer ·had considered the said 

application on the same day and a reasoned 

order was passed rejecting the said 

application. Therefore there is no question of 
. . 

· ~"!laking any allegation to the effect that th:e 

application filed by th-e petitioner was not 
; I 

_considered. It is also to be noted that the 

·--recount application for. the VVPAT sl_ips, was 
. -

also given only for - 2 booths that . is both 

numbers 28 and 112. It is to be noted that 
' -

for the ·1st time on 27/12/2017, a· grievance 

- - . 
was raised by the petitioner before the 
. -

election commission of India in form · of an 

electron petition. It is a I so to be noted that 

~he contents of the said applicatio~· which 

c9me to be filed before the Chief electoral 

officer, there are seVere discrepancies 

~-etween the said application and the present 

petition. In the said application the pe~_itioner 

submits that the ·fact of rejection of 429 

votes was provided to the petitioner 
' 

afterwards and the peti.tiorer was not ·aware 

' . 
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II~ 
.about the same. · It is submitted that only 

considering the contents of the aforesaid 

·application preferred before the · Chief 
. . 

_.electoral officer ·in juxtaposition ·to the 

contents of the petition -herein, it is· amply 

clear that the petitioner has not app"roached 

this Hon'ble court with clean hands and the ... 
filing of the present petition is only an 

afterthought whereby baseless allegati.ons of 

corrupt practice without any evidence or 

·material on record · has been made. Th~refore 

the petition deserves to be rejected. at the 

th re.shold. 

12. With regards to contents of paragraph 

.... No. 2.8 ·it is submitted that the petitio~·er ha? 

deliberately made .false statement. The same . . 

is denied. The petitione·r states that the copy 

. -

of the final result sheet was given· to the 

petitioner by the returning officer on the next 

day _of the :declaration of results. It is . to be 

noted that without form 20 being prepared 

and the final result. sheet being prepared by 

t.he returning officer, no candidate c9n be I 

: I 
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t,, 
1. ,, 

, I 

construed to be a returned candid.ate. Not 

only that but at· the time. of counting, the 

·moment the final result s.heet is prepared, ;a 

· par:ticular candidate is .declared to:· be a 

. returned candidate by the returning officer, 

. . ·and the copy of the final result shee~. has to 
. . 

·be affixed on the notice board . 9Y the 

returning ·officer:. Therefore there · is no 

·question of providing ·the copy of the fin~l 

result sheet to.the. petitioner on the next day. 
'• ' 

,· · Only on this count the. petition require.s to be 
~ .. . 

,, ' 

rejected by' this Hon'ble court. It is submitted 

. ~hat the: allegations to the effect that the 

returning officer had acteo in an arbitrary 
' 

·man.ner are denied. It is submitted that the 

stand of the petitioner is self-contradictory to 

th.e · effect that at one . point of time the 
I 

petitioner' states that the petiti·oner w.as not 

at all a'ware about the rejection of 429 ·votes, 

and · the same time yo~'re the petitioner 

m.entions that all the votes which · were 

rejected by the returning officer were not 

shown to . him. The·refore there is a clear 

.. · 
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.. .. 

o I 

. 
I I ' 

L.l 

f)..-0 

admission on the part of . the petition"er that 

the petitioner was present at the time of 

_ cou.nting of the votes as well as rejection of 

·tlie bc;JIIot pape~s .and therefore there is no 

illegality committed by the returning officer. 

tt is also denied that there are 2 form No. 20 

~nd therefore the case which is soug~.t to be 

put forward by the petitio 'ner to create some 

'prejudice against either the returning.· officer 

or the deponent herein. is (:Ompletely pc1seless 

and· hence the petition .is required to be 

reje'cted. 

13. With regards to contents of. paragraph 

No. ·2.9, th.~ same are denied. It is sub.mitted 

that·. th-e a~gument which is sought -to be 

canvassed by the petitioner to the effect that 

the ballot papers' can be reJected only . in the 

eventuality as mentioned by the petitio"ner at 
' . -

page No. 24, is misconceived. It is :to be 

• • ! 

noted that the said rejection is sought to bEf 
' ! 

.. ' canvassed by the petitioner more particularly 

which appears in sub rule 8 of rule 54A··of the 

conduct of electron rules 1961, is a 
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,;. ) 
l . 

subsequent procedure which is to be followed 

' • ' l •• 

after the process mentioned in sub ru,les 1 to 

: 6 is completed: Therefore the grounds for . : 

·rejection mentioned by .· the petiti'dner in 

·. paragraph 2.9 more particularly at page 23 

are · misconceived and therefore are clearly 
i 

:denied. 

14. With regards to contents of p~n~.agraph 

_2.10 it is specifically and clearly denied. It is 

-submitted that the petitioner straight awa'y I 

'I 

presumes that . because the petitioner did not 
· .. ' . 

: I obtain a s.ingle vote in a particular . booth, 

some illegality has b.eerJ committed. This 

-~spect is: denied to be· true. It is ·also to be 

noted that merely b~cau~e the petitioner 

htmself thinks that he i:s a very 'popular 

candidate and he should get votes from each 
' . . 
and · every both, cannot be the basis for 

' . 
com:ing .to the ~onclusion that some ill~gality 

has · been committed. The allegation . to the 

effect that the rejected votes of 429 votes as . . . 

w~ll as the valid ·votes of 29 votes· ·in the 

. . 
EVMs are consider~d the petitioner w·ould be 

.. 

,• 

-· 
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., '• 

• I 

· the successful candidate; This aspect. is 

· denied as misconceived because the 

. petitioner makes· this statement on a 

presumption that the petitioner would have 

got all those votes in his favor the carrier the 

' . 
. rejected · or not · calculated. There· is no 

material' on record which would lead to 

believe that all votes which are disp.uted by 

the petitioner would have been cast · ih favor 

.of the petitioner. ·The probability that all 

these wards could have been dist:tibuted 

amqngst different .candidates in the 

.eve~tuality if the same was considered. at the 

_time of final counting; cannot be ru.led out 

ar)d. therefore merely because the petitioner 

'• 

things .that the .~ame is a very p~opular 

candidate there is no reason to believe that 

he would have got_ a.ll the votes. Apar~ there 

frqm even if it is assumed that the petl_tioners 

would have got ali 429 votes in his ·.favor; 

despite that the petitioner would not have 

be~n able to w.in the election and cross the 

: 

274

.



. tptal number of votes obtained · py the 

deponent herein . . 
'•. .... 

15 . With regards to contents of pa.ragraph 

2.11, the same· are clearly deni,ed. It :is 
' . 

' . 
pertinent to note that the ·moment the code 

·of conduct, is into effect, any transfer of the 
.. 

offiCers from one point to the other is always 

:based on the directions of the · election 

. . 
·commission of India or it's delegate,d. The 

petitioner .has not. made any averments to 

.the effect that the election commissi'On has ' 
' I 

acted contra~y to its powers or has 
. . . 

,' , :undertake~ any action to favor the d~ponent 

herein and therefore . th~ contents .of the 

aforesaid: paragraph are denied as baseless. 

16: . With regards to contents of paragraph 3 

nf the petition the same. are denied. It is 

submitted that the contents of the said 

paragraph are . absolutely false, misleading 

·. 
·and· incorrect and the same are denied. It is 

specific.ally denied : by· the deponent. ·herein 

that the deponent has co~mitted any corrupt 

practice or has ·procured any assistance 
t 

'' 
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., ' 

... . 

either by himself or under his authority 

thrqugh his agents for the purp.ose of 

furtherance of his prospects in the ele.ction in 

·question from the election officer ·or the 

. returning officer. It is submitted that this 

. whole allegafion is made without any 

:material on record or any evidence to this 

,-effect. Merely because that the deponent, 

_was a Minister and the relevant point: of time 

straight away inference cannot be . drawn 

· ~gainst him that he has influence th .~ whole 

' 
election process. It i~ submitted that the 

whole allegation of undue influen'ce or 

assrstance from the election officer is based 

on a presumption by the petitioner ·that all 

429. votes/ballot papers which came. to be 

reje~ted by_ the election officer, were without 

any doubt to be posted in the favor-. of th~ 

petitioner. Apart there fro.m the petitione;r 

also alleges corrupt practice on the grounq 

that the counting of votes by the pet.itione.r 

' ' 

.wa·s refused by the election officer. This i? 

. . absolutely in · germane, misleading.· and 

276

.



... 
., ' t 

: I 

'• . 

· contrary to the facts. It is denied that any 

.swch undue influence has been applied by the 

deponent or any undue favor has be~n 

' accorded by the election officer in 'favor of 

·the deponent herein. It is .submitted. that qS 

·per the requirement or' law,· the allegations <?f 

·corrupt practice has to be specific' with all 

relevant details and along with the names of 

:the . concerned. persons who are involved i'n 

.undertaking such·. corrupt practice. · ~II th·e 

allegations. of corrupt practices have to be 
. . 

.backed up by sufficient and valid evidence ' . . 

·~hich is admissible in law. In absence .of any 
0 0 I • I 

evidence o~ record to pack up that all claims 

.made by the petitioner, and only based on 

ass~mpti?ns and presumptions· of the 

petitioner ·of his popularity,. corrupt p·ractice 

cannot be alleged agajnst the election 

machinery or against the deponent. Moreover 

apart from making bald allegations as to 

corr~pt .practice, the petitioner does not state 
. . 

anywh~re in the' petition or even a whisper 

about any circumstances or any incident, 
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: ' 

along w!th the valid evidence to that effect/ 
' 

' 
. whereby any : legal action including 

~pplication of undue influence is· either 

authorized by the deponent herein or his 

. eleCtion agent is completely absent . 

' , . Therefore the aforesaid petition deserves to 

·be rejected at, the threshold only ~n this 

count. 

17. It is submi~ted that the contents of 

.paragraph 3.1 are hereby denied as t.h~ same 

... are incorrect and ·without any proof. The 
.. 

qeponent herein denies that any as.sistance 

has been procured from .the election ·· officer 

for the 29 votes of the EVMs which are 
' 

. . 
discarded. It is to be ·noted that discarded of 

29 \[Otes, even if . assumed for the sake of 
. . 

~rgument to be correct, the same would no~ 

have any impact ·on the final result of the 
.... 

election and therefore by no stretch of 

imagination the .said allegation can be 
.. 

~elieved to be Correct. However the deponent 

herein specifically . denies any such act or 

action being undertaken by the deponent or 
.. 
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by' any of his agent under his authority. It is 

su~mitted that w~atever has been a:lleged in 

·the petiti?n against the concerned · election 

offi.cer is . with -regards to the procedure 

followed by the election officer in consonance 

· with the provisions :of the conduct of. electi~n 

rules 1961. However thrqug hout the ·. petitiqn 

·or . even in the aforesaid paragraph, the 

petitioner does not mention a word about a~y 
'. : 

. : 

. : nexus between the erection machinery and 

the deponent herein. Merely by stating that 

the deponent has · procured assistance· of the 

election officer, would not amount to corrupt 

practice. There. is no explanaticn as to how, 

.· ' in wh·at manner, at what place and by what . .. . 

means the deponent has procured assi ·~tance 

from the: election officer,· neither . does the 

petitioner referred to. a!ly particular act 

unde.rtaken by the election officer at the 

behest of the deponent herein, all the 

content of the opponent herein and nor does 

the :petition disclose any or action . being 

u.ridertaken by with the authorization and 
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; . 

I~ 
j 

. consent of the deponent herein. Merely, by 

·way of such a vague a·llegations, and ·without 

.being 
' 
supported by any documentary 

' . 

. .'evidence, corrupt· practice cannot be alleged 

·- neither can be prove:d. Therefo~e the 

·aforesaid petiti6n is misconceived and 

·requires to be directed by this Hon'bl~ court. 

18. . With regards to grounds A and B of 

. ' 

p·aragraph No. 4 it is submitted that merely 

because provisions of section 100 and·101 of 

the representations of peoples act 1951, 

contemplates var_ious grounds for· setting 

aside the. election,· the petitioner .s=annot 

straight away ·claim those grounds· }o be 

appl!cable to the petition in absence .· of any 

' 
consolidated material to prove the bald 

allegations of corrupt practice. 

19. With regards to grounds C and D of 

para.graph 4 it is submitted that the ret:Urning 
. ' 

officer has filed a detai·led affidavit an:d ha~ 

e·xplained the legal. provision under which th~ 

same has acted upon. It is also to b~ .. :noted 

. . 
that except for bald allegation to the effect 

.. 

.. 
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' ' I . 

., 

that the vote~ have been · wrongly 

invalidating, the petitioner is not entitled to 

any relief whatsoever. 

20 :; With .. regards to grounds E,F ar:rd G of 
. . 

par9graph . No. 4, it is submitted that the 

app_lication of conduct of election rules is not 

only applicabl~ to · the election machinery byt 

·the same applies to all ·the parties·. to the 

election process. It is submitted that .as per 

. the election rules, a proper procedure heis 

.. . .'bee·n prescribed for the purpose of requesting 

·recounting of votes and also of .raising 

various objections · at the relevant point of 
: f 

time. It is also to be noted that as per the 

rules and the· provisions of the act, t~e 
·, .. . 

petltioner and his counting agents· were 

present at the time of ·counting and did not 

. ' 

raise any: objection at the relevant point of 
' . 

dme. Apart there 'from· there is · nothing on 

record to show that the counting of the 

ba.llots was done subsequ~nt to the counting 

of · the votes of EVMs. This stand ·of the 

petitioner in most for the 1st time on 
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27/12/2017 when the same fiie an 
· . ... ' 

application · before the· Chief electoral officer 
. . 

·and this is an aft~rthought as the petitioner 

.himself .admits in· his petition that he was 
. . 

.present at the time of .cot;Jnting of the ballot 

·papers and also alleges that all ballot papers 

were not shown to .him. It is also denied that 

there is any facilitation in favor . of the 

deponent' herein and hence the p-etition 

~equires to be rejected.' 

21. With regards to grqunds H and I of 

paragraph No. 4, · it is submitted that the 

sa.me is contrary. to the contents· of the 

petition stated by · the petitioner .. herein 

above. The petitioner himself. has a·dmitted 

that ballot papers were shown to him but not 

all ballot papers were . shown to him, this 

itself shows that he was · present an·y was 

. . 
aware about the whole process but is an 

after.though .. t to take advantage of the ·.whole 

.. , situation has made bald allegations.: With; 

regards to incons.is.t~ncy in the actual votes: 

recorded and the actua I votes that we_r~ cast,~ 
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·' 

it has been cia rified t~at the counting agents 
. . . 

were present on each and every table at the . 

· time of the counting of the votes along with 

the preceding officer. The actual number of 

,votes displayed on the EVMs was tallied 

betwe~n the p~eceding officer and the 
1 

'• •, -counting agents. In spite thereof no o!JjectiO:n 

·was raised to . this effect and · is an 

afterthought the said ground is pressed into 
i 

. . 
service for alleging corrupt practice which is 

impermissible. ·It is also to be noted that the 

:tota) number of votes wherein discrepancy 

has been alleged ·;n the EVMs is about 29 

votes. Even if it is assumed that those 29 

yates were in favor of the petitioner th~ ' 
. ' 

same could not have been declared· as a 
· ... . 
returned candidate· and there is no assurance 

that all those 29 votes were in favor of the 

. . 
petitioner .. Therefor.e there is no intent which 

emerges from the petition . vyhich would lead 

to . believe that any corrupt practices being 

committed by any of the parties to the 

e-lection. 
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22. With regards to grounds J, K, L~ M and 

:· N it is submitted · that the same are baseless 
· ... 

. an.d witho.ut any substance. It is submitted 

that the deponen·t herein has already dealt 

with the?e aspects in · the earlier part of the 

:reply and· has specifically' :denied .any illega.lity 

· being committed. Merely by alleging 

·deponent herein :is guilty of practice would 

not suffice the ingredients of sectio~ 123 of 

·the: act The petitioner also does not ~ention 

fhat u'nder what close· of section 123 ' of the 

act the actions of the dep?nent based. on the 

facts stated in the· petition can be termed as . . . 

a . corrupt practice. Merely by maki'ng bald .. ' 

statement. to the effect that the petitioner 

was deprived because the deponent was a 
... 

sitting Minister would not constitute a .corrupt 

practice. The petitloner has miserably failed 

to even alleged or content in the petition 

which would show nexus between the 

.· 
depqnent and the election officer th'rough 

. . 
which it can. be alleged that the deponent ha~ 

p·rocured any assistance from the election 
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• • ' t 

. ' 

' · 

/~l 
officer. Therefore also the petition is required 

to be rejected. 

23. · With regards to cont~nts of grounds O,P 

and Q of paragraph 4 it is stated that the 

election officer is not a Qusi judicial officer. It . . . 

is; specifically denied that the same has acte~ 

in an arbitrary and discriminatory manner but 
' . 

on the contrary the ' same is ac~ed in 

~ccordance wi~h · the rules. and regu·lations 
' ' 

and the provisions of the act. It is also· denied 

that. the petitioner would have been the 

successful candidate because even if the 

. _number of votes which have been afleged in 
the petition would have been added to the 

total number of · ·votes obtained by the 

p·etitioner for the sake of argument, even iri 

~hat eventuality t.he petitioner would not 
·, ... 

: · . have been qeclared as a returned candidate. 

24 .. · ·Therefore considering the ·above 

l'!lentioned submissions · and conte0tioris put 

forward by the · depo.ne~t he~ein, it is 

respectfully submitted that the petition 

d~serves to be :rejected as havin~ no 

285

.



... , 

. . 

_ substance- and not backed up by any 

·· documentary or t)ther evidence which woJid I 

·lead to believe th.at any corrupt practice has 
· . . . . 

: I been committed by any of the pa·rties to the 

.-election process. Hence the petition deserves 

to be rej~cted. 

·_Date: 30/04/18 

.Place: Ahmedabad Deponent 

. Ide~tified by the 

.Advocate 
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IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

DISTRICT: AHMEDABAD

ELECTION PETITION NO. 3 OF 2018

Ashwinbhai Kamsubhai Rathod. …Petitioner

Versus

Bhailalbhai Kalubhai Pandav & Ors. …Respondents

WRITTEN ARGUMENTS/SUBMISSIONS ON BEHALF 

OF RESPONDENT NO.2 – RETURNED CANDIDATE

1. That the present petition is based on two main

pillars/submissions:

I. Corrupt practice under the provisions of the 

Representation of People Act, 1951

II. Illegal rejection of 429 postal ballots for 58-

Dholka constituency

2. On reading of Paragraphs 2.2, 2.4. 2.6, 2.8, 2.10, 2.11 and 3

of the memo of the Election Petition, the case of the

Petitioner is based on contentions (albeit presumptions,

conjectures and surmises) which coupled with the

videography, take the net outcome to mean the Petitioner’s

case is that since the returned candidate was a sitting

Minister at the relevant point in time, he was able to exert

undue influence and accordingly, the alleged improper

rejection of 429 postal ballots was done on account /at the

behest of the returned candidate. Therefore, the present case

is based on the aforesaid two pillars.

.



ADMISSIBILITY OF DOCUMENTS AT EXHIBIT 

NOS. 56, 57 AND 110

3. As regards admissibility and authenticity of documents at 

Exhibit nos. 56 and 57 i.e. the Hard Disk and DVD tendered 

on 21.12.2018, Section 59 of the Indian Evidence Act, 1872 

clearly states that all facts, except contents of documents or 

electronic records may be proved by oral evidence. 

Therefore, contents of documents have to be proved from 

the document itself and oral evidence cannot be led to prove 

contents of any document, much less an electronic record.

As regards, document, Section 3 of the Act defines the same 

to mean “any matter expressed or described upon any 

substance by means of letters, figures or marks, or by more 

than one of those means, intended to be used, or which may 

be used, for the purpose of recording that matter.” Further, 

if Sections 60,61,62,63 and 67-A of the Act are taken into 

consideration, the admissibility of documents at Exhibits 

56,57 and 110 cannot be established since neither the Hard 

Disk nor the DVD fall within the ambit of primary or 

secondary evidence.

4. Further, as regards Section 65-A of the Indian Evidence 

Act, in order to prove the contents of electronic records in 

accordance with the provisions of Section 65-B, the words

“may be proved” will have to be read as “shall be proved” 

taking internal aid from the statute itself therefore making 

compliance to Section 65-B a mandatory requirement for 

proving the contents of and authenticating electronic 

records. 

.



5. Moreover, the non-obstante clause in Section 65-B is

deemed to have an overriding effect over any other 

provision under the Act thereby commanding strict 

adherence to the conditions meted out in the Section more 

particularly Section 65-B(4) in the present case, which 

means that a certificate doing any of the things required 

under clauses (a), (b) or (c) of sub-section (4) of S. 65-B is 

a sine qua non and has to be provided in letter and spirit as 

prescribed under the said Section. Section 65-B(4)states as 

under:

65B. Admissibility of electronic records.—
(4) In any proceedings where it is desired to give a 
statement in evidence by virtue of this section, a certificate 
doing any of the following things, that is to say,—
(a) identifying the electronic record containing the 
statement and describing the manner in which it was 
produced;
(b) giving such particulars of any device involved in the 
production of that electronic record as may be appropriate 
for the purpose of showing that the electronic record was 
produced by a computer;
(c) dealing with any of the matters to which the conditions 
mentioned in sub-section (2) relate, and purporting to be 
signed by a person occupying a responsible official position 
in relation to the operation of the relevant device or the 
management of the relevant activities (whichever is 
appropriate) shall be evidence of any matter stated in the 
certificate; and for the purposes of this sub-section it shall 
be sufficient for a matter to be stated to the best of the 
knowledge and belief of the person stating it.

6. As per the judgment rendered by a three-judge bench of the 

Hon’ble Apex Court in Anvar P.V. Versus P.K. Basheer1,

while dealing with the issue of admissibility of electronic 
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records and Section 65-B(4) of the Indian Evidence Act, 

1872, has clearly stated that the procedure mandated by 

Section 65-B has to be followed and that electronic records 

can only be proved in the manner laid down by the Section.

7. It is further stated that as per the judgment rendered by a

two-Judge Bench the Hon’ble Supreme Court in Shafi 

Mohd. Versus State of Himachal Pradesh2, a charitable 

view has been taken wherein the Hon’ble Court has diluted 

the observations made by the three-judge Bench in Anvar’s

case (supra).

8. It is further stated that the aforementioned decision in Shafi 

Mohd’s case (Supra) cannot be considered to be good law 

in view of the fact that it does not take into consideration 

the dictum laid down by the Apex Court in Anvar P.V.’s 

case and is in total contravention of the law of precedents 

set out under Article 141 of the Constitution of India.

Assuming without admitting that the decision rendered in 

Shafi Mohd.’s case is good law, even then in the facts of the 

present case, it is not that the Petitioner is not in a position 

to obtain a certificate as prescribed and mandated by 

Section 65-B of the Indian Evidence Act, 1872.

9. It is further submitted that the decision rendered by the 

Hon’ble Apex Court in Shafi Mohd’s case is referred to a 

Larger Bench vide order dated 26.07.2019 passed in Civil 

Appeal No. 20825 of 2017 by a two-Judge Bench (i.e. a 

bench of equal strength in Shafi Mohd’s case) . Therefore, 

Shafi Mohd.’s case cannot be pressed into service by the 
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Petitioner in view of the reference pending before the 

Hon’ble Supreme Court coupled with the fact that the 

decision in Anvar P.V.’s case (supra) was given by a three-

Judge Bench while the decision in Shafi Mohd.’s case was 

delivered by a two-Judge Bench and that law of judicial 

propriety will have substantial bearing in that regard.

10.As regards the law of precedents more particularly with 

reference to effect of decisions rendered by a bench of equal 

and larger strength, the decisions rendered by a 7-judge 

bench of the Hon’ble Supreme Court in P. Ramachandra 

Rao v. State of Karnataka3 as well as the decision of a 3-

judge Bench of the Hon’ble Supreme Court in Rattiram and 

Ors. V. State of Madhya Pradesh4 throw light on the same. 

11.Therefore, as regards the argument on admissibility of 

documents at Exhibit Nos. 56,57, and 110 qua the binding 

value of the decisions cited, it is clear that the decision 

rendered in Anvar P.V.’s case is binding and if that is so, 

then documents at Exhibit Nos. 56,57, and 110 are 

inadmissible in evidence as the judgment rendered in Shafi 

Mohd.’s case (supra) is per incuriam in view of the 

reference made by the Hon’ble Supreme Court to a larger 

Bench as mentioned above.

12.Upon reading the evidence of the Petitioner, the returned 

candidate and the evidence of the Returning Officer in 

relation to admissibility of documents at Exhibit No’s. 

56,57 and 110 and Section 65-B of the Indian Evidence Act, 
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1872, nothing substantial in the footage comes on record to

show that result is liable to be interfered with or that any 

irregularity, or that the offence of corrupt practice is made 

out. Therefore also, the documents are in admissible to that 

extent.

ARGUMENTS ADVANCED ISSUE-WISE

13.ISSUE NO.1

1. “Whether the petitioner proves that the procedure 
adopted for counting of votes for '58-Dholka 
Constituency' was against the orders of the Election 
Commission of India and was illegal?”

a. At the outset, if the the evidence on record is 

considered, the same is not proved.

b. As regards counting of the postal ballots, Rule 54-

A(1) to (10) of the Conduct of Election Rules, 1961

is of relevance here. The said rule clearly draws a 

distinction between postal ballot and vote, i.e. when 

a postal ballot culminates into a vote. A ballot only 

becomes a vote at Rule 54(7) which is when the the 

covers in Form 13-B not already dealt with till Rule 

54(6) are opened one after another and therefore, in 

the present case, what is rejected is only 429 postal 

ballots NOT votes. The 429 ballots have not seen the 

light of day since the second cover has not been 

opened and one does not know in whose favour the 

said vote was cast since the said “vote” was not 

opened at all.

.



c. The procedure adopted by the Returning Officer has 

not affected the result in any manner so as to set the 

result and election aside

d. All 429 Postal ballots rejected were as per the law and 

directives of Election Commission. This has come on 

record in the deposition of RO (Ref: Question nos.

163, 164, 165, 171, 201, 240, 255, 262,  288-290

Exhibit 99).

e. Counting of postal ballots started at 8.00 AM and 

counting of EVM votes started at 8.30 AM. This also 

has come on record from RO’s evidence.

f. At the time of declaration of results or prior thereto, 

no written complaint and/or any demand or objection 

came from the petitioner or his counting agent(s) 

regarding rejection of 429 postal ballots.

g. It is submitted that even in Exhibit No. 10 i.e Written 

Statement of the Returning Officer, (Annexure-R-2)

states that (Out of 429 postal ballots) in 79 ballots 

declaration Form no. 13A was not found. 339 ballots 

were found not bearing signature of either candidate, 

gazette officer or witness. 5 ballots were found 

defective, thus total 423 ballots were rejected prior to 

opening of Form no.13B.  Rest 6 were also rejected 

in accordance with provisions of Conduct of Election 

rules. Signatures of counting agents were obtained. It 

is pertinent to note that this statement has not been 

.



rebutted by the Petitioner in his rejoinder or at a 

belated stage.

h. Assuming without admitting that certain procedure is 

not followed, then also lapses would not be a ground 

for setting aside election since no cogent, reliable or

proper evidence has been led by the Petitioner that 

such lapses have materially affected the election.

Further, lapses, if any even stricto senso, cannot visit 

the election of the returned candidate adversely.

14.ISSUE NOS. 2,6 and 10

2. “Whether the petitioner proves that 429 postal ballot 
papers were illegally rejected at the time of counting of 
votes ?”

6. “Whether the petitioner proves that the result of the 
election, in so far as it concerns the returned candidate (the 
respondent No.2) from ‘58-Dholka Constituency’ for the 
Gujarat State Legislative Assembly Elections, held on 
14.12.2017, has been materially affected by improper 
refusal / rejection of the votes ?”

10.Whether the petitioner proves that the election of the 
returned candidate (the respondent No.2) from ‘58-Dholka 
Constituency’ for the Gujarat State Assembly Elections held 
on 14.12.2017, needs to be declared as void under 
Sec.100(1)(d)(iii) of the Representation of People Act, 1951 
?”

a. There is no evidence on record to prove the present 

issue 

b. The averments are absolutely vague and hypothetical

regarding illegal rejection of 429 postal ballots since 

.



the same are only based on presumption of 

popularity and mere conjectures and surmises.

c. The question of onus of proof is on the Petitioner to 

prove illegal adjustment/improper rejection of votes.

It is submitted that the Petitioner has not discharged 

this onus of wrongful rejection of votes and that result 

was materially affected.

d. Any number of votes upto 326 votes will have no 

bearing on the result of the election since the victory 

margin is 327 votes.

e. There is no way for the petitioner to figure out that 

the 429 votes were cast in a proper manner since the 

cover containing the vote has not been opened at all 

on account of faulty declaration in Cover- A. There 

is a mere presumption by the Petitioner that 429 

postal ballots were wrongly rejected. Rule 54-A of 

the Conduct of Election Rules, 1961 clearly lays 

down adherence to Form 13-C

f. The contention raised regarding commencement of

counting of Postal Ballot first is baseless since it is 

proved that counting of Postal Ballot commenced at 

least half an hour prior to counting of EVM votes.

Further, Rule 60 of the Conduct of Election Rules, 

1961 states that the process of counting should be 

continuous.

g. Further, if the evidence of PW-4 is perused, more 

particularly Question no.14, he states that the –

.



dispute about rejection of postal ballots is raised only 

because the petitioner lost elections, which fact 

exhibits that none of the witnesses of the petitioner 

including himself are aware about procedure of 

counting of postal ballots. 

h. Further, if the Handbook is seen, it is in the nature of 

guidelines/instructions which may be binding on the 

Returning Officer and may invite consequences for 

him but non-compliance thereof cannot be pressed 

into service to displace the returned candidate’s 

election to say that election is void unless it is shown 

that the same is materially affected.

i. There is no objection raised by the Petitioner and/or 

his agent(s) regarding this point and no objection was 

raised till the very end of the counting process. 

Raising such contention now  is not a bar but it 

certainly establishes that 429 postal ballots were not 

wrongly rejected.

j. From the deposition of the petitioner and/or his 

agents it is not proved that there is improper refusal / 

rejection of the votes since there is no assertion that 

they are wrongly rejected nor has the Petitioner 

produced any cogent, reliable or positive evidence.

k. No written objection is raised so far as counting of 

votes is concerned and 429 Postal ballots are rightly 

rejected, and no question raised except for the first 

time here in this petition.

.



l. There is nothing on record, not even a sample survey 

to show that the decision taken by RO to reject 429 

votes was to favour the returned candidate. It is 

obligatory upon the Petitioner to produce relevant 

and satisfactory evidence to show that the same was 

wrongly rejected.

m. The pleadings in the petition have been countered by 

the Respondent no. 2 in his Written Statement as well 

as by the Returning Officer in his Written Statement 

(Exhibit 10). 

n. As per the Written Statement of the Returning Officer 

(exhibit 10), there was no declaration in Form 13A 

found in 79 ballot papers. No signature on declaration 

on 339 ballot papers. 5 votes found to be defective. 

Therefore, 423 out of 429 were rejected even prior to 

opening of cover in Form 13-B.

o. The assertion of the Petitioner that such votes were 

wrongly rejected is an afterthought since no 

objection/representation qua postal ballots was made 

at the relevant time.

p. There is nothing on record to show improper 

reception, refusal or rejection of votes or postal 

ballots.

q. It has come on record that the Petitioner was present 

in the counting hall. Still, no objection was raised by 

him despite remaining present.

.



r. Assuming without admitting for the sake of argument 

that there may be irregularity regarding non-

compliance to certain provisions of the Handbook , 

but even then the result of the election is not 

materially affected  .

s. Assuming without admitting that the CCTV and 

DVD footage are admissible, even then no case is 

made out to show that there was improper refusal or 

rejection of votes. 

t. Question nos. 201 to 203 of the evidence of the 

Returning Officer clearly explains the whole process 

of Form 13-C and rejection of postal ballots.

u. The allegation of improper refusal/rejection is 

random and bald.

15.ISSUE NO. 3

“Whether the petitioner proves that objection was raised by 
the petitioner, or his election agent, regarding alleged 
illegal rejection of postal ballot papers and / or non-
compliance of the orders of the Election Commission of 
India, at the time of counting of votes”

a. There was no demand made for recounting of votes 

during the counting process AND till the time of 

declaration of results made by petitioner and/or his 

election/counting agent(s). There is no evidence even 

to show effort to seek re-count, much less an 

application.

b. No document is produced on record to show that 

such objection was raised.

.



c. Rule 63 of the Conduct of Election Rules, 1961 is a 

self-contained code that provides for mechanism and 

procedure for recount. Between the procedure

envisaged under Rule 63(1) till Rule 63(6), there is 

ample opportunity accorded to any party to request 

for a recount/make an application for recount which 

was not done in the present case. 

16.ISSUE NOS. 4 & 5.

“4. Whether the petitioner proves that there are 

discrepancies in the figures of total votes polled, as reflected 

in the final result sheet published by the Returning Officer, 

vis-a-vis the figures reflected in the Total Voters Turnout 

Report published by the District Election Officer ?”

“5. Whether the petitioner proves that there are 

discrepancies in the number of total votes shown to have 

been polled through EVMs at the polling stations, vis-a-vis

the number of votes taken into consideration from those 

EVMs at the time of counting of votes ?”

a. The figures from Turnout report are as under:

Total voters are counted as 1,59,918 in the list 

prepared by DEO whereas Total votes are 1,59,946 

in the list prepared by the Returning Officer. An 

insignificant margin (28 votes) persists which has 

not materially affected the result of the elections. It 

could have been an arithmetical error and assuming 

without admitting that there are discrepancies, even 

.



then the question of deciding validity of election 

does not turn on it.

b. Mere discrepancy in preparing turnover sheet for 

total number of votes cast in a particular 

constituency cannot be termed to be corrupt practice.

c. Therefore, this issue also stands as not proved.

17.ISSUE NOS. 7 AND 11

7. “Whether the petitioner proves that the result of the 
election, in so far as it concerns the returned 
candidate (the respondent No.2) from ‘58-Dholka 
Constituency’ for the Gujarat State Legislative 
Assembly Elections, held on 14.12.2017, has been 
materially affected by non-compliance with the 
provisions of the Representation of the People Act, 
and / or Rules or Orders made under the said Act?”

11. “Whether the petitioner proves that the election 
of the returned candidate (the respondent No.2) from 
‘58-Dholka Constituency’ for the Gujarat State 
Assembly Elections held on 14.12.2017, needs to be 
declared as void under Sec. 100(1)(d)(iv) of the 
Representation of People Act, 1951 ?”

a. Deviation/non-compliance has to be read as to 

its impact on the bearing on the case.

b. If the evidence of the Returning Officer as 

recorded is taken into consideration, any non-

compliance as alleged of the provisions of the 

Handbook has not materially affected the 

election process and result either under 

Sections 100(1)(d)(ii), 100(1)(d)(iii) or 

100(1)(d)(iv) of the Act.

.



c. Even if the preamble of the Handbook is taken 

into consideration, it merely states that the 

same is in the nature of guidelines and hence, 

the same does not have statutory character

since the Election Commission of India 

anyway does not have the authority or power 

to frame rules or orders under the Act. 

Therefore, the question of non-compliance 

with the provisions of the Representation of 

the People Act, and / or Rules or Orders made 

under the said Act does not arise since the 

Handbook does not fall within the ambit of the 

Constitution, the Representation of People’s 

Act, 1951 or rules /orders made under the Act, 

and there is no non-compliance of any 

statutory provision and the question of the 

result being materially affected does not arise 

on that count. 

d. It is further stated that even if there are certain 

irregularities at the hands of the Returning 

Officer qua the provisions of the Hand Book, 

say for instance, Para 15.15.5.1 which orders 

for mandatory re-verification in case the 

victory margin is less than the total number of 

postal ballots received, even then the result is 

not materially affected since the said provision 

will have to be read with Rule 63 of the 

Conduct of Election Rules, 1961 which lays 

down the entire procedure of recounting and 

by no stretch of imagination can it be said that 

.



Paragraph 15.15.5.1 will have overriding 

effect over Rule 63 nor can Rule 63 be 

amended by Election Commission of India.

e. It is submitted that non-compliance of 

guidelines issued by ECI namely the 

Handbook cannot confer any right on the 

petitioner to question the election u/s. 

100(1)(d)(iv) because –

(i) It is not shown that the Handbook is

statutory or that the Handbook is

made under the Act but is in 

essence, only an internal guideline;

(ii) The Handbook provisions are not 

constitutional or statutory 

requirements 

(iii) There is no violation of statutory 

rules. Hence, the Handbook is not 

even subordinate legislation. These 

are instructions given by the 

Election Commission. Therefore, if 

we read para-15.15.5.1 as part of 

Rule 63 of the Rules, it amounts to 

insertion of statutory provisions by 

an incompetent authority, namely 

the Election Commission of India.

Merely because Para 15.15.5.1 says 

“mandatory” it does not become 

“mandatory” and non-compliance 

cannot be said to be proved. Any 

non-compliance by the Returning 

.



Officer cannot be countenanced by 

the Election Commission of India.

f. Every procedural non-compliance cannot 

affect result or prejudice the result unless 

pleaded and proved. Non-compliance of 

Paragraph 15.15.5.1 is not a well taken ground 

under Section 100(1)(d)(iv)

g. The Petitioner has not been able to prove or 

make out a case that non re-verification of such 

votes has materially affected the result of the 

election.

18.ISSUE NOS. 8 AND 9 and 12

8. Whether the petitioner proves that any corrupt practice 
was committed under Section 123 of the Representation of 
the People Act, 1951 during the election of ‘58-Dholka 
Constituency’ held in December 2017 ?”

“9. Whether the petitioner proves that any corrupt practice 

was committed by the returned candidate (the respondent 

No.2) or his election agent or by any person with the 

consent of the respondent No.2 or his election agent 

during the election of ’58 Dholka Constituency’ held in 

December 2017 ?”

a. Consent needs to be pleaded and proved as per

S.99(2), 123(7), S.100(1)(b) and explanation to S. 

123(8) and proviso to Section 123 of the 

Representation of People’s Act, 1951

.



b. Section 123(7) makes specific requirement of 

consent and Section 100(1)(d)(ii) also requires 

consent (by taking internal aid of sections 99, 100 and 

123)

c. No case of corrupt practice with consent of the 

returned candidate established through evidence. 

Only vague and general allegations of corrupt 

practice made out. Neither consent/agency qua the 

returned candidate is proved by the petitioner.

d. The charge of corrupt practice is a criminal charge 

and like proving criminal conspiracy, where the 

condition precedent is “prior meeting of minds”, in 

corrupt practice, consent has to be pleaded and 

proved beyond reasonable doubt and the petitioner 

has to clearly make out a case stating the means, 

manner and mode of assistance procured so as to 

bring home the charge of corrupt practice.

e. There is nothing on record to show who has helped 

for furthering the prospects of returned candidate and 

whose assistance has been sought which is a sine qua 

non under Section 123(7) of the Act.

f. There is no consent coming on record and no agency 

is established as to who is the agent of the returned 

candidate which is a requirement under Section 99(2) 

read with the explanation to Section 123(8). In all of 

the evidence, even by implication there is nor

suggestion about consent and agency.

g. The issue framed is so broad and encompassing but 

even then, no iota of evidence is led by the petitioner

.



to arrive at any conclusion that corrupt practice was 

committed thereunder.

h. Therefore no case of corrupt practice made out under 

Sections 100(1)(b), 123(7), 100(i)(d)(ii), 

100(i)(d)(iii) and 100(1)(d)(iv) of the Representation 

of People Act, 1951.

i. Case law relied on to substantiate arguments on 

corrupt practice and result materially affected:

1. AIR 1954 SC 513- Vashist Narain Sharma v. Dev 

Chandra & Ors. (Overruled on procedural 

aspect in AIR 1965 SC 699)

2. (1969) 3 SCC 238- Samant N. Balkrishna v. 

George Fernandez & Ors.

3. (1986) (Supp) SCC 315- Azhar Hussain v. Rajiv 

Gandhi

4. (2002) 1 SCC 160 Santosh Yadav v. Narender 

Singh

5. (2001) 3 SCC 290 Tek Chand v. Dale Ram

6. (2009) 1 SCC 633- Baldev Singh Mann v. Surjit 

Singh Dhiman

7. (2010) 11 SCC 108- Pradip Buragohain v. 

Pranati Phukan 

19.ISSUE NO. 13

13. “ Whether the Petitioner proves that he is entitled to be 
declared as duly elected candidate from ’58-Dholakia 
Constituency’ for the Gujarat State Assembly Elections on 
14.12.2017?

a. On the basis of what is submitted herein-above issue-

wise, the petitioner has not led positive, reliable and 

cogent evidence to prove any of the issues and 

.



therefore, he is not entitled to be declared as duly 

elected candidate from ’58-Dholakia Constituency’ 

for the Gujarat State Assembly Elections on 

14.12.2017.

ARGUMENTS ADVANCED COMPARTMENT-

WISE/BROADLY

20.The Petition pivots around two main issues:

a. Corrupt Practice

b. Difference between victory margin and rejection 

of postal ballots which has allegedly materially 

affected the result of the election

It is submitted that all the issues are interconnected 

and at the end, taking all the issues cumulatively, the 

petitioner has been unable to prove beyond 

reasonable doubt that corrupt practice has been 

committed by any person much less the returned 

candidate.

Further, it does not lie in the mouth of the Petitioner 

to say that the result is materially affected by such 

corrupt practice or owing to the victory margin being 

less than the postal ballots rejected only on the basis 

of conjectures, presumptions and surmises and the 

same has to be substantiated by positive, cogent, 

reliable evidence which must be proved beyond 

reasonable doubt, not by mere preponderance of 

probabilities. Merely because the victory margin is 

less than the total number of postal ballots rejected is 

.



no conclusive proof that the result is materially 

affected. 

Therefore, the petitioner has not proved that there has 

been any corrupt practice by or with the consent of 

the returned candidate by his election agent or any 

gazetted officer or any other person and/or that the 

result of the election has been materially affected.

EVIDENCE OF RETURNING OFFICER

21.It can be seen from the evidence of the Returning officer 

that he was being grilled by the advocate of the Petitioner 

from the very outset. Discrediting the witness is one thing, 

but grilling and browbeating a witness so as to demoralise 

him takes away the sacrosanctity of the proceedings itself. 

Irrelevant questions were posed to the witness only to 

demoralise him and then further grill him which makes the 

endeavour apparent. This, in essence, takes away the 

evidentiary value of any answer given by the witness since 

the witness has always been under a threat of intimidation.

Even if there may be non-compliance on part of the 

Returning Officer, at best he can be admonished but the

election cannot be set aside based on the answers given by 

him in his examination or based on the appreciation of 

evidence. If questions upto Question no. 123 are seen, they 

are in the nature of cross examination and even until

Question 123, there was no answer which prompted the 

advocate for the petitioner to seek permission under Section 

154 of the Indian Evidence Act, 1872. Therefore, the idea 

.



to discredit the witness from the very outset is evident. The 

idea of a fair trial is vitiated by such acts.

22.Further, even if the evidence of the Returning officer is

taken into account, no case is made out to set aside the

election under Section 100 of the Representation of the

People Act, 1951 since no assistance, no furthering of

prospects and no case of corrupt practice or materially

affected has been made out even upon re-reading of the

evidence.

23.That the Returning Officer was not the petitioner’s witness.

He was sought to be cross examined by the Petitioner’s

counsel at/after  Q. 123 (Exh. 99)  under Section 154 of the

Indian Evidence Act, 1872 and was granted permission

accordingly, but if  the evidence (Exh. 99) is seen, then it is

clear beyond any reasonable doubt, that the he was being

cross examined right from the beginning. The tenor of the

questions suggests that the witness – RO was cross

examined right from the inception so as to demoralize the

said witness and he was discredited at Question no. 123 only

because the Petitioner could not get palatable answers.

24.That continuous efforts were made to intimidate the witness

– Returning Officer and put him under pressure. Certain

questions which were not relevant were asked in the cross 

and therefore the idea was apparent from the outset, i.e. to 

intimidate/ discredit and demoralize the witness. Such 

grilling and browbeating of witness takes away the 

evidentiary value of the answers given by him, since the 

witness was always put under threat/intimidation. 

.



25.Assuming without admitting for the sake for argument,  that 

there is breach of any of the conditions/instructions of 

Handbook by the RO, more particularly even if the phone 

was carried in the counting hall then also it has not 

materially affected the results and the same is only a 

speculative apprehension by the Petitioner which has not 

been substantiated by any positive, reliable and cogent 

evidence.

EVIDENCE OF PETITIONER

26.If the evidence of the Petitioner is taken into account, it 

clearly does not make out a/any case as alleged of either 

corrupt practice under the relevant provisions or that of 

result being materially affected so as to set the election 

aside. If the evidence is perused, words such as “anumaan” 

and “thoda mat” are all that he relies on. Further, as regards 

the CCTV footage, if that is taken into consideration, even 

then no ground is made to set the election aside since the 

Petitioner only bases his allegations and submissions on 

mere presumptions, conjectures and surmises.

ARGUMENTS CANVASSED ON THE ASPECT OF 

ASSUMING WITHOUT ADMITTING THAT THE DVD 

AND HARD DISK AT EXHIBITS 56,57 AND 110 ARE 

ADMISSIBLE IN EVIDENCE

27.Assuming without admitting that the electronic documents 

at Exhibits 56,57 and 110 are admissible in evidence, and if 

the relevant footage is seen, even then no ground for setting 

.



aside he  election is made out. The Election Petition, as 

summed up earlier, pivots on the grounds of corrupt practice 

and/or result being materially affected as a consequence of 

such corrupt practice or due to the victory margin being 

lesser than the number of postal ballots rejected.

28.As regards, corrupt practice, without leading positive,

reliable and cogent evidence, the petitioner cannot allege 

that Mr. Mehta’s presence is influencing the election 

process or that he is committing an overt act. There is no 

pleading to that effect in the petition or in the evidence of 

the petitioner. 

29.Further, as far as the result being materially affected is 

concerned, even if the visual has its impact in the RO 

announcing total postal ballots as 1231 at one stage and the 

total count being 1356 in Form 20, even then what is the 

effect of this discrepancy? There is no effect on the result 

being materially affected so as to render the election void or 

have it set aside.

30.As regards use of mobile phone to speak with the returned 

candidate during the counting process, question relating to 

which were posed to the RO based on the CCTV footage, 

the same is only based on conjectures and surmises. There 

is not an iota of evidence to show that the RO was engaged 

in any conversation relating to the counting process or 

otherwise with the returned candidate. In keeping with the 

the decision of the Hon’ble Apex Court in Azhar Hussain v. 

Rajiv Gandhi (supra), the election petition has to clearly 

state all facts more particularly relating to corrupt practice 

and the Hon’ble Court in Para 14 has clearly laid down the 

manner in which such allegation and assertion should be 

.



stated. Further, the RO in Question no. 57, has also agreed 

to share his Call Data Records or has agreed for them to be 

called.

31.The electronic evidence shows that there may have been

certain non-compliance to the guidelines or the Handbook

at best, but none of the contents therein show or exhibit any

ingredients of corrupt practice namely agency, consent and

how the agency came to be established as also no non-

compliance on part of the RO can be said to have materially

affected the result of the election as alleged by the

petitioner.

32.Therefore, assuming that the electronic evidence is

admissible (without admitting), even then no case as

alleged is made out under Section 100, Section 100(1)(b),

100(1)(d)(ii), or Section 123 and other relevant provisions.

REPLY TO PETITIONER’S ARGUMENTS WITH 

REGARD TO BOOTH CAPTURING 

33.The petitioner has neither pleaded nor proved the case of

booth capturing within the meaning of Section 123(8) of the

Representation of People’s Act, 1951 and if the explanation

to Section 135-A of the Act is seen, then also it is clear that

the activities as mentioned therein only would constitute the

offence of booth capturing which in the present case, the

petitioner has not made out. Further, as per the provisions

of Section 83 of the Act, the petitioner has to make a concise

statement of material facts and particulars relating to booth

capturing as well as the mode, manner and method and full

particulars as to the commission of such offence. In absence

.



of any averment/pleading coupled with positive, reliable 

and cogent evidence, no case of booth capturing is made out 

in the present case.

CONCLUSION

In conclusion, as mentioned above, the case at hand 

revolves around two main pillars, namely, corrupt practice 

and wrongful rejection of 429 postal ballots which has 

materially affected the result of the election.

So far as the allegation of corrupt practice is concerned, the 

charge needs to be proved to the hilt i.e. beyond any 

reasonable doubt and the ingredients of consent and agency 

as mentioned under Section 99(2), 123(7) and explanation 

to Section 123(8) are all sine qua non or conditions 

precedent to make out a case of corrupt practice which has 

not been done and hence, no case of corrupt practice is made 

out in the present case as elucidated in the aforementioned 

submissions.

As regards the wrongful rejection of 429 postal ballots, 

relevant portions of the evidence on record has been relied 

on  which assigns reasons for rejection of 429 postal ballots 

and against those reasons, no rebuttal is offered by the 

Petitioner, which fact establishes that the 429 postal ballots 

are rightly rejected. Merely saying that all the rejected 

votes, if opened, would be in favour of the Petitioner is 

only based on bald assertions, premises, surmises  and 

conjectures since it is not backed  by any material on record. 

Further, merely because the victory margin is lesser than 

.



total number of postal ballots rejected, it cannot be said that 

he result is materially affected more particularly, in the 

absence of any positive, reliable and cogent evidence led by 

the Petitioner.

Therefore, no case, on any count or on any issue is made 

out so as to set aside the election of the returned candidate. 

DATE : 10-02-2020 _________________________

//TRUE COPY// 
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

I.A. NO. __________ OF 2020 

IN 

CIVIL APPEAL NO.       OF 2020

(UNDER STATUTORY APPEAL UNDER SECTION-116A OF 
REPRESENTATION OF THE PEOPLES ACT,1951)

IN THE MATTER OF:

Bhupendrasinh Manubha Chudasama …Appellant

VERSUS

Ashwin Kamsubhai Rathod & Ors. …Respondents

APPLICATION FOR EXEMPTION FROM FILING 

CERTIFIED OF THE IMPUGNED ORDER 

TO,

THE HON’BLE CHIEF JUSTICE OF INDIA

AND HIS COMPANION JUSTICES OF

HON’BLE SUPREME COURT OF INDIA

THE HUMBLE PETITION OF THE 

APPELLANT ABOVE NAMED:-

MOST RESPECTFULLY SHOWETH

1. The Appellant is filing the captioned statutory appeal under

Section-116A of the Representation of the People Act, Article 136 

of the Constitution of India challenging the final impugned final 

judgment and order dated 12th May 2020 passed by Hon’ble High 

Court of Gujarat at Ahmedabad in Election Petition No. 3 of 2018.

.



2. That the facts and circumstances giving rise to the present

application are narrated in the accompanying petition for Civil 

Appeal and the same are not reiterated herein for the sake of 

brevity. The Appellant carves leave to this Hon’ble Court to refer 

to and rely upon the accompanying Civil Appeal at the time of 

hearing at the time of hearing of the present application. 

3. That the Hon’ble High Court vide impugned order dated

12.05.2020 partly allowed Election Petition no. 3 of 2018 

preferred by the Respondent no. 1, to the extent of holding Issues 

nos. 1, 2, 6, 7, 8, 9, 10, 11, 10 in affirmative and setting aside and 

declaring the election of  '58-Dholka Constituency' void on the 

main 3 grounds of 1) 429 Postal ballots illegally excluded and thus 

has materially affected the results, 2) procedure adopted in 

counting the votes is against the guidelines/procedure set by the 

Election Commission of India which has also materially affected 

the results, 3) Corrupt practice is committed by the Appellant hand 

in glove with the Returning Officer and is proved. The Hon’ble 

High Court has been pleased to not grant the prayer made by the 

Appellant to declare him as elected. Further the Hon. High Court 

has been pleased to reject the request of the Appellant to stay the 

impugned order. Since the present Civil Appeal had to be filed 

urgently for seeking immediate interim relief from this Hon’ble 

Court with the ordinary copy of the impugned order dated 

12.05.2020. 

4. That the Appellant undertakes to file certified copy of the

impugned order as soon as the same is made available to the 

Appellant. The Appellant prays for an order to exempt the 

Appellant from filing the certified copy of the impugned order 

dated 12.05.2020.

.



PRAYER

It is, therefore, most respectfully prayed that this Hon’ble 

Court may be pleased to:

a) exempt the Appellant from filing certified copy of the

impugned final judgment and order dated 12th May 2020

passed by Hon’ble High Court of Gujarat at Ahmedabad in

Election Petition No. 3 of 2018; and/or

b) Pass such other and further orders as may deem fit and

proper in the facts and circumstance of the present case.

FILED BY:

(E.C. AGRAWALA)
ADVOCATE FOR THE APPELLANT 

New Delhi 
Filed on: 12.05.2020

.



IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

I.A. NO. __________ OF 2020 

IN 

CIVIL APPEAL NO.       OF 2020

(UNDER STATUTORY APPEAL UNDER SECTION-116A OF 
REPRESENTATION OF THE PEOPLES ACT, 1951)

IN THE MATTER OF:

Bhupendrasinh Manubha Chudasama …Appellant

VERSUS

Ashwin Kamsubhai Rathod & Ors. …Respondents

APPLICATION FOR AD-INTERIM EX-PARTE STAY 

TO

HON’BLE THE CHIEF JUSTICE OF INDIA

AND   HIS   COMPANION   JUDGES    OF

THE    SUPREME    COURT    OF     INDIA

THE HUMBLE APPLICATION OF 

THE APPELLANT ABOVE NAMED 

MOST RESPECTFULLY SHOWETH THAT

1. That the Appellant has filed the captioned statutory appeal

under Section-116A of the Representation of the People Act, 

Article 136 of the Constitution of India challenging the final 

impugned final judgment and order dated 12th May 2020 passed 

by Hon’ble High Court of Gujarat at Ahmedabad in Election 

Petition No.3 of 2018 partly allowing Election Petition No.3 of 

2018 preferred by the Respondent No.1. The High Court by the 

impugned order has set aside and declaring the election of  '58-

.



Dholka Constituency' void on the main 3 grounds of (a) 429 Postal 

ballots illegally excluded and thus has materially affected the 

results; (b) procedure adopted in counting the votes is against the

guidelines/procedure set by the Election Commission of India 

which has also materially affected the results; and (c) Corrupt 

practice is committed by the Appellant hand in glove with the 

Returning Officer and is proved. The High Court further has 

rejected the request of the Appellant to stay the impugned order.

2. The Appellant prays that the averments made in the Civil

Appeal may be read as part and parcel of this application and the 

Appellant craves leave of this Hon’ble Court to refer to and to rely 

upon the averments made in the Civil Appeal which has not been 

reproduced herein for the sake of brevity

3. That the impugned order is patently bad, illegal, contrary to

law and in gross violation of the fundamental rights guaranteed to 

the appellant herein under the Constitution of India and is against 

the spirit of democracy enshrined under the Constitution of India 

where the election of a rightly elected candidate cannot be set aside 

lightly.

4. That the Respondent No.1 has not led positive, reliable and

cogent evidence to prove any of the issues and therefore, he is not 

entitled to be declared as duly elected candidate from ’58-

Dholakia Constituency’ for the Gujarat State Assembly Elections 

on 14.12.2017.

5. That no objection was raised by the Respondent No. 1

and/or his agents with regard to purported illegal 

rejection/exclusion of 429 postal ballet papers from consideration 

.



by the Returning Officer at the time of counting votes in the 

election, till the very end of the counting process. 

6. The Respondent No.1 (Election Petitioner) has been unable

to prove beyond reasonable doubt that corrupt practice has been 

committed by any person much less the returned candidate.

Further as regards corrupt practice, without leading positive, 

reliable and cogent evidence, the Respondent No.1 cannot allege 

that Mr. Mehta’s presence is influencing the election process or 

that he is committing an overt act. There is no pleading to that 

effect in the petition or in the evidence of the Respondents.

7. That the Appellant has extraordinary, strong prima facie

case. Balance of convenience heavily leans in favour of the 

Appellant as High Court has not appreciated. The Appellant will 

suffer irreparable loss which cannot be compensated in monetary 

terms if the interim relief as prayed for is not granted.

8. The present application is being made bonafide and in the

interest of justice. 

PRAYER

It is therefore most respectfully prayed that this Hon’ble 

Court may graciously be pleased to:

a. Stay implementation and execution of the impugned final

judgment and order dated 12th May 2020 passed by High

Court of Gujarat at Ahmedabad in Election Petition No. 3

of 2018; and /or

b. Pass such further and other order as this Hon’ble Court may

deem fit and proper in the interest of justice.

.



FOR THIS ACT OF KINDNESS AND JUSTICE THE

APPELLANT AS IN DUTY BOUND SHALL EVER PRAY

FILED BY 

E.C. AGRAWALA 
ADVOCATE FOR THE APPELLANT

New Delhi 
Filed on: 12.05.2020 
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

I.A. NO. __________ OF 2020 

IN 

CIVIL APPEAL NO. OF 2020

(UNDER STATUTORY APPEAL UNDER SECTION-116A OF 
REPRESENTATION OF THE PEOPLES ACT, 1951)

IN THE MATTER OF:

Bhupendrasinh Manubha Chudasama …Appellant

VERSUS

Ashwin Kamsubhai Rathod & Ors. …Respondents

APPLICATION FOR SEEKING EXEMPTION FROM

FILING NOTARIZED AFFIDAVITS AND

VAKALATNAMA

TO

THE HON’BLE CHIEF JUSTICE OF INDIA

AND HIS HON’BLE COMPANION JUSTICES OF

THE SUPREME COURT OF INDIA

THE HUMBLE APPLICATION OF

THE APPELLANT ABOVENAMED.

MOST RESPECTFULLY SHOWETH:

1. That the Appellant has filed the captioned statutory appeal

under Section-116A of the Representation of the People

Act, Article 136 of the Constitution of India challenging the

final impugned final judgment and order dated 12th May

2020 passed by Hon’ble High Court of Gujarat at

Ahmedabad in Election Petition No.3 of 2018 partly

.



allowing Election Petition No.3 of 2018 preferred by the 

Respondent No.1. The High Court by the impugned order 

has set aside and declaring the election of  '58-Dholka 

Constituency' void on the main 3 grounds of (a) 429 Postal 

ballots illegally excluded and thus has materially affected 

the results; (b) procedure adopted in counting the votes is 

against the guidelines/procedure set by the Election 

Commission of India which has also materially affected the 

results; and (c) Corrupt practice is committed by the 

Appellant hand in glove with the Returning Officer and is 

proved. The High Court further has rejected the request of 

the Appellant to stay the impugned order.

2. In light of the prevailing situation concerning the global

pandemic COVID-19, the present appeal is being without

any notarized affidavit or vakalatnama. The Appellant

undertakes to file the same as soon as the court functioning

resumes.

3. The present application is being filed bona fide and in the

interest of justice.

PRAYER

In the circumstances, it is therefore most respectfully prayed that

this Hon’ble Court may graciously be pleased to:

A. Allow the present application and exempt the Appellant

from filing court fees, notarized affidavit or vakalatnama

along with the present appeal for the time being;

B. Pass any other order this Hon’ble Court may deem fit and

necessary, in the interest of justice and good faith.

.



AND FOR THIS ACT OF KINDNESS, THE APPELLANT 

SHALL DUTY BOUND PRAY.

FILED BY

E.C. AGRAWALA 
ADVOCATE FOR THE APPELLANT

FILED ON: 12.05.2020 
NEW DELHI

.


