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INDIA - BHRC deeply concerned b y Indian Supreme Court
interference with legitimate criticism

On Friday 14™ August senior human rights lawy er Prashant Bhushan was convicted of criminal contempt of cour t
by the Supreme Court of India. In publishing two tweets r elating to the Chief Justice of India and the r ole of the
Supreme Court in the last six years, on his Twitter feed, he was found t 0 have committed “contempt which
scandalises or lowers the authority of the Supr eme Court”, pursuant to section 2(c)(i) of the Contempt of Cour ts
Act 1971. He faces a maximum sentence of six months imprisonment and a fine, to be determined on Thursday
20t August.

As a regular commentator on political and legal matters, Mr Bhushan published a tweet on 29 ™ June in which he
criticized the Chief Justice of India for riding a mot orcycle, belonging to a leader of a political par ty, in the absence
of a mask or helmet while the Supr eme Court was in virtual lockdown due to the Covid-19 pandemic, thereby
denying citizens access to justice.

0n 27 June he published a tweet criticising the Supr eme Court and the last four Chief Justices for what he
described as their role in the destruction of democr acy in India. It is for these two tweets that he was convicted of
scandalising the Cour t.

The law of contempt b y scandal

Scandalising the court, judiciary or judges is an old English common law off ence, consisting of the publication of
statements attacking the judiciary itself and likely to impair the administration of justice, as opposed t o obstructing
court proceedings or the administr ation of justice.

In England the offence had not been prosecuted for o ver 80 years and as such, the Law Commission r ecommended
its abolition in 2012, which subsequently t ook place through the Crime and Cour ts Act 2013. The Law Commission
concluded the off ence is in principle an infringement of fr eedom of expr ession that should not be r etained without
strong principled or practical justification, is no longer in keeping with current social attitudes, and is unlik ely to
influence the behaviour of publishers.

The Commission also found that the conditions for committing the off ence are uncertain, which is in itself a
potential violation of human rights principles. The Commission also consider ed that in prosecuting the offence
judges might look as if ther e is an attempt to stymie free speech or legitimate criticism. The Commission

observed that in practice, the prosecution of such an off ence could have undesir i ere-
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Nevertheless, the English jurisprudence shows that the off ence relates to abuse of the judiciar y of a fairly extreme
and irresponsible kind. Criticism in good faith, as par t of a discussion of a question of public inter est, does not fall
within the offence.

The right to freedom of expr ession

India respects the right to freedom of expr ession, both through Article 19 of the Indian Constitution and as a
signatory to the International Co venant on Civil and P olitical Rights, which in its Article 19 preserves the right to
freedom of expression, including to impart information and ideas. The right is qualified, in this context, only by
restriction provided by law that is necessary and proportionate for the respect of the rights or r eputations of
others. There must therefore be a pressing social need t o interfere with the comments made and an appr opriate
measure taken in response.

The UN Basic Principles on the Role of Lawy ers 1990 expressly recognises in Ar ticle 23 that:

Lawyers like other citizens are entitled to freedom of expr ession, belief, association and assembly . In particular, they
shall have the right to take part in public discussion of matters concerning the law , the administr ation of justice and
the promotion and pr otection of human rights and t o join or form local, national or international or ganizations and
attend their meetings, without suff ering professional restrictions by reason of their lawful action or their membership
in a lawful or ganization. In ex ercising these rights, lawy ers shall alwa ys conduct themselv es in accor dance with the
law and the recogniz ed standar ds and ethics of the legal pr ofession.

The Cour t's judgment

The Supreme Court of India determined that in suggesting the Cour t was not administering justice eff ectively
during lockdown, or has failed t o appropriately conduct its constitutional r ole over the past six years, Mr Bhushan
had committed criminal contempt.

The Court rightly asked itself whether the comments wer e made in good faith, but concluded at [70]-[71] that:

The scurrilous allegations, which ar e malicious in natur e and have the tendency to scandaliz e the Court are not
expected from a person, who is a lawy er of 30 years standing. In our consider ed view, it cannot be said that the abo ve
tweets can be said t o be a fair criticism of the functioning of the judiciar y, made bona de in the public inter est...An
attempt to shake the very foundation of constitutional democr acy has to be dealt with an ir on hand.

BHRC's position

We are extremely concerned that the Cour t in reaching its decision did not hold in contemplation that lawy ers e=~
entitled to, and should have, the freedom to voice publicly legitimate criticism of how justice is administer ed.

Mr Bhushan's tweets, as his affidavit in reply to the contempt attests, wer e part - _ _ critical
discussion in the legal community of how the Supr eme Court of India — as the pf Privacy & Cookies Policy | 5
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and impartial judiciary is stronger when enabling open and public debate on its oper ations.

We call upon the Supreme Court of India to:

. Enable an eff ective review process of the decisions of the Cour t to instigate contempt proceedings of its own
motion and to convict Mr Bhushan of criminal contempt;

" Stay sentencing of Mr Bhushan until such r eview has been conducted,;

" In any event, discharge Mr Bhushan from serving any punishment for the off ence, commensurate with the
broader context of public debate and the right t o freedom of expression and legitimate criticism that the legal
profession is entitled t o exercise.

We also call upon the Go vernment of India and the P arliament of India to abolish with all due expediency the
continued statutory offence of criminal contempt by scandal, preserved in section 2(c)(i) of the Contempt of Cour ts
Act 1971, as a violation of the fundamental right t o freedom of expr ession, speech and legitimate criticism.

ENDS.
NOTES FOR EDITORS

01. For an interview with our spokesperson, please contact Josie F athers, Project Coordinator on
coordination@barhumanrights.org.uk or

+44 (0)7854 197862

02. For more information on the Bar Human Rights Committee (BHRC ), visit our website at
http://www.barhumanrights.org.uk

03. The Bar Human Rights Committee of England and W ales (BHRC) is the international human rights arm of the
Bar of England and W ales, working to protect the rights of advocates, judges and human rights def enders around
the world. BHRC is concerned with def ending the rule of law and internationally r ecognised legal standar ds relating
to human rights and the right to a fair trial. It is independent of the Bar Council.

04. The report of the Law Commission of England and W ales, Contempt of Cour t: Scandalising the Court, Law
Comm. No 335; HC 839 (2012) is a vailable at https://s3-eu-west-2.amazonaws.com/lawcom-pr od-storage-

11jsxou24uy7q/uploads/2015/06/lc335_scandalising_the_cour t.pdf

05. The judgment of the Supreme Court of India is available at https://www.livelaw.in/pdf_upload/pdf_upload-
379895.pdf

06. Prashant Bhushan's affidavit is available at https://www.livelaw.in/pdf_upload/pdf_upload-379389.pdf
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